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QUESTIONS PRESENTED 


1. Whether firm industrial service by a natural gas pipe- 
line company, although occasionally interrupted but 
having higher priority than ‘‘interruptible”’ service, is 
entitled to the protection of proviso in § 7 (a) of Natu- 
ral Gas Act which prohibits impairment of pipeline’s 
ability to render adequate service to its customers. 


. Whether curtailment of firm industrial service by 60 
percent constitutes impairment of service to firm indus- 
trial customers. 


. Whether firm utility service for future expansion of 
domestic and commercial loads is entitled to preference 
over present firm service to direct industrial customers 


or is this a preference authorized by § 7 (a) of one 
type of end use, domestic and commercial, over another 
type, industrial, non-boiler fuel, use. 


_ Whether Commission, in preferring one class of ulti- 
mate consumers, domestic and commercial, over an- 
other, industrial, is required by § 7 (a) of the Act to 
support its conclusion of public interest by basic find- 
ings on compartive uses. 
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BRIEF OF PETITIONERS 
ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL POWER COMMISSION 


JURISDICTIONAL STATEMENT 


The Petition here is filed pursuant to § 19 (b) of the 
Natural Gas Act of June 30, 1938, ¢. 556, 58 Stat. 831, as 
amended August 28, 1958, 72 Stat. 949, 15 USC § 717r(b). 


The petition seeks judicial review of two orders of the 
Commission. By the first order, Opinion No, 355, issued 
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April 18, 1962, R. 14363,’ the Commission directed Mis- 
sissippi River Fuel Corporation to allocate to its utility 
customers a large portion of the natural gas pipeline 
capacity being used to serve industrial customers, including 
Petitioners. Timely applications for rehearing and stay 
were filed and by the second order under review, issued 
June 15, 1962, R. 14486, the Commission modified its earlier 
order and denied rehearing on or stay of that order. This 
Court also denied a similar motion for stay on July 27, 1962. 


Mississippi River Fuel is an interstate natural gas pipe- 
line company subject to the Natural Gas Act and engaged 
in transporting natural gas in interstate commerce, selling 
to utilities for resale and selling directly to industrial cus- 
tomers, including Petitioners, for their own use. The 
Petitioners were allowed to intervene in the proceedings 
in which the orders were issued. R. 13053, 13681. The 
orders were issued upon applications under § 7 (a) of 
the Act by several utility companies which sought increases 
in their stated demands for the purpose of supplying addi- 


tional volumes of natural gas to their domestic and com- 
mercial customers. 


The Petitioners are aggrieved by the orders under review 
in that in those orders the Commission, contrary to the 
proviso in § 7 (a), requires Mississippi to impair its service 
to the Petitioners by allocating or assigning to utility cus- 
tomers pipeline capacity previously used to serve its direct 
industrial customers, including Petitioners. 


STATEMENT OF THE CASE 


Mississippi is an interstate pipeline company which 
started service in 1929 to direct industrial customers and 
later added utility customers, increasing its capacity and 
sales from time to time. Applications were filed by Arkan- 
sas Louisiana Gas Company (formerly MidSouth Gas 


1 References given as ‘‘R. ”? are to the record as certified by the 
Commission, 
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Company) and others under § 7 (a) of the Act for assur- 
ances of additional supplies, or, as the technical term is, 
for increases in their stated demands by increased alloca- 
tions of Mississippi’s capacity. The stated demands of 
a customer must be met at all times and for utility customers 
the stated demands represent their requirements during 
peak periods of maximum retail demands. One complaint 
was filed under § 5 (a) of the Act but the Commission said 
it was acting under § 7 (a) and that a proceeding under 
§ 5 (a) was not necessary, R. 14372, 14374, and 14379.? The 
increases were sought over allocations of Mississippi’s 
capacity established in certificates issued in 1952, 1953, 
and 1957. Mississippi River Fuel Corporation, 11 FPC 
1219, 12 FPC 151, and 18 FPC 106. The 1957 order 
increased Mississippi’s capacity to 460,000 Mef. 


The applications which initiated the present proceedings 
alleged that Mississippi had substantial capacity in excess 
of 460,000 Mef, none of which was being made available to 
utility customers, but rather was being used for unregu- 
lated sales to its industrial customers. The utility cus- 
tomers contended that Mississippi’s practices, particularly 
the prohibitory penalty prices for gas taken in excess of 
allocations (stated demands), was unduly discriminatory 
against resale customers vis-a-vis direct purchasers, who 
were subjected to no penalty prices regardless of the 
amounts of gas they took. The utility customers also com- 
plained that while Mississippi was using all of its unallo- 
eated gas for service to its direct purchasers, it had pre- 
sented the utilities with only the alternative of seeking 
additional gas at considerably higher rates from a sub- 
sidiary, Mississippi River Transmission Corporation, to 
be organized, or doing without. 


2The Commission refused requests by Laclede Gas Company and [ilinois 
Power Company to consider comparative rates for it said ‘this is not a rate 
case and the proper disposition of the rates of Mississippi and Transmission 
should be left to a later proceeding.’’ R. 14379. 
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After hearing testimony, the examiner issued his first 
decision on September 13, 1960, allocating all of Missis- 
sippi’s capacity to its utility customers, R. 13231. Regard- 
ing circumstances as having changed by reason of the 
organization of Mississippi’s subsidiary, Transmission, the 
Commission, by order issued March 27, 1961, R. 13650, 
approved the request of certain customers for further con- 
sideration, and remanded the case to the examiner for 
further proceedings, finding the record to be inadequate 
for determination of the comparative needs of the various 
classes of customers. 


The second decision of the examiner was issued Decem- 
ber 1, 1961, R. 13682, but this, too, was unsatisfactory to 
the Commission. Before passing upon the main issues, the 
Commission on February 8, 1962, R. 14242, in response to 
a recommendation of the examiner, ruled that it did not 
have any basis for requesting the Attorney General to 
institute criminal proceedings against Mississippi for ex- 
panding its capacity without authorization and operating 
facilities which had not been certificated. This answered 
the allegations in the applications that there was unauthor- 
ized capacity, for the Commission found nothing unlawful 
in the over-capacity. The only significance of the February 
8, 1962 order with respect to the issues here before the Court 
is that it does not leave for determination the possible 
irregularity of deliveries by Mississippi of a firm supply 
of natural gas for the industrial customers. 


The issues raised by the applications and discussed in 
the examiner’s supplemental decision, as excepted to by 
most of the parties, were decided by the Commission in 
the main order here under review, issued April 18, 1962, 
R. 14363-14387. In this order the Commission reallocated 
capacity of Mississippi which had been used for firm indus- 
trial service and gave it to Mississippi’s utility customers 
for future resales for domestic and commercial consumers. 
On the crucial point of firm industrial service vis-a-vis 
utility service for domestic and commercial consumers, 
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the Commission did not refer to nor rely upon the exam- 
iner but stated its own philosophy, findings, and conclusions 
and it is in this respect that court review is sought, R. 
14376 and 14382. 


It is necessary to consider the Commission’s order rather 
than the supplemental decision of the examiner for the 
Commission made its own allocations of capacity, R. 14382, 
disagreed with his rate changes, R. 14380, adopted ‘‘a 
substantially different approach,’’ R. 14381, and disagreed 
with his recommendation of criminal prosecution of Mis- 
sissippi and its offiers, R. 14242. 


Three of the utility customers and all of the intervening 
industrial customers (the present Petitioners in No. 17,150 
and No. 17,151) filed applications for rehearing. The 
utility customers asked to have the effective date of the 
increases postponed to December 1, 1962, as they could 
not use the additional gas prior to that time, and the indus- 
trials sought rehearing and a stay. R. 14388, 14421, 14441, 


14447, and 14454. 


On June 15, 1962, the Commission issued its final order 
here under review, modifying its April 18th order in certain 
respects not here material, denying rehearing and denying 
the requests for a stay. While recognizing that the utility 
customers would not need the additional allocated capacity 
until the winter heating season, the Commission decided 
that equitably they should be required to bear part of the 
expense of the existing capacity before they actually needed 
it and accordingly made the increases in stated demands, 
or allocated capacity, effective October 1, 1962. R. 14486. 


STATUTES INVOLVED 


This review is brought under § 19 (b) of the Act and the 
orders in question were issued under §7 (a) which reads 
as follows: 


(a) Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary 
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or desirable in the public interest, it may by order 
direct a natural-gas company to extend or improve 
its transportation facilities, to establish physical con- 
nection of its transportation facilities with the facilities 
of, and sell natural gas to, any person or municipality 
engaged or legally authorized to engage in the local 
distribution of natural or artificial gas to the publie, 
and for such purpose to extend its transportation fa- 
cilities to communities immediately adjacent to such 
facilities or to territory served by such natural-gas 
company, if the Commission finds that no undue burden 
will be placed upon such natural-gas company thereby: 
Provivep, That the Commission shall have no authority 
to compel the enlargement of transportation facilities 
for such purposes, or to compel such natural-gas com- 
pany to establish physical connection or sell natural 
gas when to do so would impair its ability to render 
adequate service to its customers. [52 Stat. 824 (1938) ; 
15 U.S.C. § T17f (a)] 


STATEMENT OF POINTS 


(1) The evidence showed firm industrial service require- 
ments of 61,202 Mef per day which the Commission con- 
cluded was interruptible and, therefore, could be curtailed 
by 60 percent without impairing the ability of Mississippi 
to render adequate service to these customers, including 
Petitioners. The capacity so taken from the firm industrial 
customers was reallocated by the Commission to provide 
firm service to Mississippi’s utility customers for future 
expansion of domestic and commercial loads. In addition, 
tariff changes reduced the overrun penalties of the utilities 
in excess of their stated demands, making it less costly 
for them to take more gas than their allocations and thereby 
encouraging further encroachment on industrial commit- 
ments and allocations. Natural gas supplied in firm indus- 
trial service is used for industrial purposes of higher value 
than interruptible supplies used for boiler fuel and most 
of the interruptible supplies are used by the industrials for 
higher purposes than boiler fuel. The Commission is 
prohibited by the proviso in § 7 (a) from causing a pipeline 
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company, Mississippi, to thus impair adequate service to 
its customers, including the Petitioners. 


(2) The Commission decided that 60 percent of the 
capacity presently used to supply firm industrial require- 
ments should be allocated to utility customers for future 
domestic and commercial loads. In thus favoring these 
two types of end use of natural gas over another type 
apparently regarded by it as inferior, the Commission 
acted beyond its authority under § 7 (a) of the Act. 


(3) When the Commission reduced the firm industrial 
service by transferring capacity to utility customers for 
future domestic and commercial loads, the Commission 
did not refer to or find evidence of those basic factors 
related to service to different classes of customers which 
would support a finding that its action was ‘‘necessary or 
desirable in the public interest,’’ as required by the opening 
clause of § 7 (a) of the Act. The Commission’s ‘‘public 
interest’? finding as an ultimate conclusion avoids the 
requisite basic findings of comparative effects upon different 
classes of customer usage by describing the firm industrial 
service as interruptible. Inherent in such a conclusionary 
finding is the unexpressed determination by the Commis- 
sion of superior use in one and inferior use in the other, 
without recital of the facts which would support the con- 
clusion. The orders are defective in failing to refer to 
or make findings of facts which would support the ultimate 
conclusion. In this respect, the Commission has not satis- 
fied the fundamental public interest requirements of § 7 (a) 
of the Act and the Petitioners are aggrieved by the orders 
here in question. 


SUMMARY OF ARGUMENT 


The Commission has reduced by 60 percent the capacity 
of Mississippi to deliver firm industrial service and re- 
allocated that capacity to utility customers for future 
domestic and commercial loads. Describing the type of 
firm service which Mississippi is obligated to render to its 
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industrial customers as ‘‘interruptible’’, the Commission 
said the firm industrial service will not be impaired by the 
reallocation. At the same time, the Commission says the 
firm industrial service is of a higher priority than straight 
interruptible service which is rendered on a ‘‘when avail- 
able’’ basis and, therefore, it allocates 25,000 Mef of capac- 
ity for the firm industrial service in the future. In its order, 
the Commission places firm utility service in the first grade, 
firm industrial service in the second grade and interrupt- 
ible service in the third grade with the lowest priority. 
Its description of the firm industrial service as interruptible, 
however, disregards its classification of this service as of 
separate priority from the interruptible service which has 
been rendered or would be rendered under its orders. 


Regardless of the descriptive term used, the firm indus- 
trial service, according to the Commission, requires about 
61,202 Mef of capacity and the record shows that a reduction 
to 25,000 Mef will work serious hardship on the firm indus- 


trial customers and for this reason can only be regarded 
as an impairment of Mississippi’s firm industrial service 
in violation of the proviso in § 7 (a) of the Act. The 
Commission does not discuss these economic hardships 
nor compare industrial benefits with benefits from service 
for domestic and commercial consumers but merely con- 
cludes that the latter service should be given preference. 
Section 7 (a) does not authorize certificate orders which 
cause an interstate pipeline to ‘‘impair its ability to render 
adequate service to its customers.’’ 


A reduction in the firm industrial supplies of the mag- 
nitude ordered by the Commission will have serious adverse 
effect upon the industrials as uncontradicted in the record 
which shows that the reduction will reduce their industrial 
output, causing shutdowns and the furloughing of workers, 
increase unit costs and possibly damage equipment if reduc- 
tions are prolonged. These impairments of service con- 
front the industrials with specific hardships, none of which 
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were mentioned by the Commission but are valid subjects 
for consideration under § 7 (a) of the Act. 


The deficiencies of firm industrial supply can be met by 
another supplier, but the Commission has yet to pass upon 
three competing applications and probably will not do 
so for many months, and it may be some years before new 
service could be started by another supplier as a substitute 
for that presently being rendered by Mississippi. During 
the interim, the Commission’s reallocation orders will be 
effective unless reversed by the Court and it is for this 
reason the assistance of the Court is sought. 


In discriminating between future domestic and commer- 
cial uses on the one hand and present firm industrial serv- 
ice on the other, the Commission exceeded its authority 
under § 7 (a) of the Act both in depriving present cus- 
tomers of adequate service and in favoring future sales to 
one class of customers, thereby distinguishing between 
classes of customers or the end uses of natural gas. 


The legislative history of § 7 of the Act does not reveal 
any Congressional distinction between classes of customers 
for purposes of certificate orders. Heretofore, the Com- 
mission has considered other facts which in its judgment 
justified the additional consideration of these customer 
or end-use distinctions but never previously have they 
been the sole consideration as here. 


In order to find its action in the public interest as re- 
quired by § 7 (a), the Commission must state the supporting 
reasons which led to its conclusion. It did not do so and 
hence, the orders are fatally defective. 


For all of these reasons the reallocation of firm indus- 
trial capacity presently in use to supply future domestic 
and commercial loads of Mississippi’s utility customers 
should be set aside by the Court. 
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ARGUMENT 
Introduction 


As an interstate natural gas pipeline, Mississippi has 
been serving the St. Louis area since 1929, including service 
to the Petitioners as direct industrial customers, some of 
whom started taking gas in 1929. Organized initially to 
serve industrial customers, Mississippi gradually expanded 
its capacity and natural gas supplies from time to time 
and took on utility customers along its route and in the 
St. Louis market. Upon applications by utility customers 
in these proceedings, the Commission reduced the capacity 
which it said Mississippi had previously utilized for firm 
industrial service and allocated all but 40.2 percent of that 
capacity to utility customers to permit the latter to expand 
their resale service to domestic and commercial consumers. 
The Commission acknowledged that the direct industrial 
eustomers required and had been using 61,202 Mef per 
day, but allocated to them only 24,608 Mef, rounding this 
off to 25,000 Mef, R. 14382. 


The Commission’s distinctions are 
not determinative of the issue 


In its April 18th order, R. 14377, the Commission says 
that the firm industrial sales, while interruptible, rank 
above sales where Mississippi has a ‘‘right to interrupt 
and discontinue the delivery of gas at any time and from 
time to time by giving two hour’s prior notice.”’* It may 
be seen, therefore, that the Commission recognizes three 


3The classification of firm industrial service prescribed in paragraph 7.2 
of the tariff changes in Appendix B of the April 18th order, R. 14385, 
similarly recognizes a distinction between firm utility service and inter- 
ruptible or ‘‘when available’’ service by defining the intermediate type as 
‘firm industrial service’’ which is given priority over all interruptible service 
and is covered by the allocation of 25,000 Mef of pipeline capacity. It is this 
type of service which the industrials say is one of the types protected by 
§7 (a) against impairment. 

Sce also footnote 16 in the April 18th order, R. 14377, where it distinguishes 
¢¢firm industrial?’ sales from sales ‘‘that are more readily interruptible.’” 
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grades of service: Grade 1, firm service to utilities; Grade 
2, firm service to industrials; and Grade 3, interruptible 
service. It describes Grade 2 on R. 14877, text and foot- 
note 16, and in its tariff changes, par. 7.2, R. 14385, as 
having higher priority than interruptible, which is con- 
firmed by a 15-cent differential in price, infra herein 16, 
and then because the industrial service contracts provide 
that industrial service may be curtailed from time to time 
and on occasion may be completely interrupted, it disre- 
gards its own classification of priorities into Grade 2 and 
Grade 3 and says that Mississippi’s service to its firm indus- 
trial customers ‘‘is thus interruptible and must be con- 
sidered as such when determining whether it has been 
impaired.’’ R. 14378. 


The Commission clarifies the purpose of its distinction 
between industrial and utility service when it discusses 
in its June 15th order the basis for its allocations to indus- 
trial and non-industrial requirements of Mississippi and 
its customers, and says that it is allocating available sup- 
plies ‘‘first to the domestic and commercial customers of 
the utility customers of Mississippi.’’? R. 14368. If the 
Commission is right, the only service protected by § 7 (a) 
is firm service to utilities for domestic and commercial 
use, for traditionally only that type of service is protected 
in the natural gas industry for safety reasons against dis- 
ruption or impairment. It is here that the Commission 
has misconstrued the law and erroneously applied it to the 
facts under consideration. 


The firm industrial service rendered by Mississippi is 
not analogous to the sale of gas to an electric generating 
company for use as boiler fuel when it has standby oil 
available and the gas can be cut off at any time superior 
uses demand the available supply.* This ‘‘when available’’ 
analogy was given by the Commission’s counsel during the 


4 Mississippi said that it does not scll firm industrial gas for boilers, open 
hearth furnaces, rotary kilns, or uses of that type. R. 1291-1293. 
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oral argument before the Court on the motion for stay. 
There was no justification then and there is none now 
for such loose characterization of the service involved here 
for it was not an analogy relied upon by the Commission 
and does not fit in any way into the Commission’s classifi- 
cation of firm industrial service actually being or to be 
rendered. 


Notwithstanding the distinction between firm industrial 
service and interruptible service which the Commission’s 
orders note and portions of which we have just quoted, 
the Commission’s Opposition to Stay, p. 20, characterizes 
the service as straight interruptible, denies any possibility 
of impairment and baldly asserts, p. 21, that the Petitioners 
are seeking firm service with ‘‘capacity reserved for per- 
formance around the clock and around the calendar.’’ This 
is not the type of service which has been rendered in the 
past nor was it the service the Petitioners expected under 
the protection afforded by the proviso of § 7 (a). The 
logic of the Commission’s extreme position thus candidly 
presented is that if the industrials are cut off entirely and 
put out of business because their gas service is not firm 
100 percent of the time, that is of no concern to the Commis- 
sion. The Petitioners respectfully suggest that the statute 
does not thus permit a regulatory order to violate the 
rights of these consumers and they pray the assistance of 
this Court. 


Basically, the error of the Commission lies in its reliance 
upon the descriptive word ‘‘interruptible’’ as determinative 
of the service to which the industrials are entitled rather 
than in giving proper consideration to the character of 
the service which the Commission found they had been 
receiving and comparing the value of the firm service to 
the industrial customers before and after curtailment. 
Moreover, even if the firm industrial service is as inter- 
ruptible as the Opposition to Stay says, nevertheless it is 
a service entitled to the protection of § 7 (a) against im- 
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pairment and the Commission failed to apply the law 
properly by substantially reducing that service by 60 
percent.® 


The firm industrial uses 
here deserve consideration 


Prior to 1942 when the certificate requirements of § 7 
were made mandatory, 56 Stat. 83, the Commission’s juris- 
diction over proposed new pipeline construction was limited 
to those cases in which the new line was to enter a market 
area already being served by another natural-gas company. 
On several occasions it called attention to the difficulties 
of administration under these limitations. In its 1940 
Annual Report, p. 79, it observed a possible conclusion that 
use of natural gas might be restricted by functions rather 
than by areas and added that some uses had higher eco- 
nomic value than others: 


Thus, it is especially adapted to space and water heat- 
ing in urban homes and other buildings and to the 
various industrial heat processes which require con- 
centration of heat, flexibility of control and uniformity 
of result. Industrial uses to which it appears par- 
ticularly adapted include the treating and annealing 
of metals, the operation of kilns in the ceramic, cement 
and lime industries, the manufacture of glass in its 
various forms, and use as a raw material in the chemical 
industry. General use of natural gas under boilers 
for the production of steam is, however, under most 
circumstances of very questionable social economy. 


The Commission’s distinctions were noted by the Supreme 
Court, which first assumed that ‘‘apart from the express 


Indeed, §7 (a) also affords protection to straight interruptible ‘‘when 
available’’ service. The Commission required Mississippi to make its inter- 
ruptible gas supplies available equally to the utilities and the industrials, 
April 18th order, R. 14380 and Appendix B, paragraph 7.4, R. 14385. Here- 
tofore the interruptible gas has been sold chiefly to the industrials with the 
exception of about 2.6 million Mef sold to Union Electric Company as boiler 
fuel out of 46 million Mef sold in 1960 on an interruptible basis. R. 12565- 
12567. 
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exemptions contained in § 7, considerations of conservation 
are material to the issuance of certificates of public con- 
venience and necessity,’ F.P.C. v. Hope Natural Gas Co., 
320 U.S. 591, 612 (1944). Refusing to require the Com- 
mission to impose end-use conservation conditions in rate 
regulation under §§ 4 (a) and 5 (a), the Court states 
(Id. at 616-617) : 

The Act of February 7, 1942, by broadening § 7, gave 


the Commission some additional authority to deal 
with the conservation aspects of the problem.” 


Footnote 30 refers to the Commission’s Annual Report of 
1940, p. 79, from which we have just quoted and insofar 
as industrial use is concerned could have had reference to 
curtailment only when gas was used as boiler-fuel, for that 
was the Commission’s reference. 


One of the express exemptions in § 7 is the exemption 
of service to existing customers which is protected by the 
proviso against impairment when expansions or new serv- 
ice is ordered. This is the exemption which the Commission 
ignores in its orders of April 18th and June 15th under 
review in the Mississippi River Fuel case. There is readily 
identifiable similarity in the special industrial uses referred 
to by the Commission in its 1940 Annual Report and the 
firm industrial uses shown in this record and discussed 
herein, infra, 17-20. The similarity was ignored by the 
Commission. 


An adequate gas supply is required 
by the industrials on a firm basis even 
if there are occasional interruptions 


The difference between the present firm industrial serv- 
ice and the interruptible service of Mississippi was stated 
by its witness, R. 3114: 

Our firm industrial customers and Mississippi both 


understand and expect that firm service means continu- 
ous service without curtailment except under occasional 
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extraordinary circumstances. That is the kind of 
service they have been receiving and Mississippi has 
been rendering. 

Our interruptible customers expect and receive what 
is generally recognized as interruptible service; namely, 
service on a ‘‘when available’’ basis, which means they 
expect and are set to operate on the basis of frequent 
and extensive interruptions during the winter period. 


The present interruptions of firm industrial service occur 
when the utility customers of Mississippi find in extremely 
cold weather that they need all of their allocated volumes 
and occasionally that they must even overrun their alloca- 
tions. As the witness for Mississippi said, however, curtail- 
ment ‘‘of firm industrial gas on a couple of days in the 
winter is a serious thing but it is not nearly as serious as if 
you set up to do it for a winter period.’’ R. 1298. 


And the higher revenues which Mississippi receives on 
overruns are not the answer, as appeared when a suggestion 
was made that more frequent interruptions would not be 
any hardship on Mississippi for it would have the financial 
rewards of higher returns from the overrun penalties. On 
the contrary, Mississippi’s witness pointed out the jeo- 
pardy of industrial conversion to other fuel if the inter- 
ruptions were increased and said: ‘‘We could lose all our 
industrial business for all time on that kind of a deal, as 
T see it.’? R. 1299-1300. 


One would gather from its orders that the Commission 
regarded this difference in economic benefits as inconse- 
quential as a matter of phraseology. But the record shows 
uncontradicted testimony otherwise. To start with, Mis- 
sissippi’s witness in charge of sales said that if a limitation 
of the firm service to 23,000 Mecf should be imposed, the 
effect on the quality of the service to the firm industrials 
would be immediate and seriously adverse and it was his 
opinion that the firm industrials would be interrupted regu- 
larly, frequently and to levels far below anything they had 
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experienced or anticipated, resulting in frequent plant 
shutdowns, or, at the very least a substantial reduction in 
their industrial activities. R. 1336. 


The industrials have come to rely upon the firm service 
for the operation of their plants. In its annual report for 
1960, before the Commission as an exhibit, Item LL, R. 3101, 
12565, Mississippi gave main-line firm sales at rates up to 
48.69 cents per Mecf and averaging 47.69 cents for total 
annual deliveries of 18,611,995 Mef. Some of the industrials 
pay as high as 50 cents per Mef for firm service, R. 1292- 
1293. The deliveries of interruptible industrial gas during 
1960 were reported by Mississippi as totaling 46,229,373 
Mef at an average rate of 33.2 cents per Mef.* 


The requirements of the several classes of customers 
were stated in tabular form in Appendix A, attached to 
the April 18th order, R. 14384. As appears in column 4 
of this tabulation, the firm industrial requirements in the 
St. Louis area are 50,343 Mef and in the area south of St. 
Louis 10,859 Mef, making a total of 61,202 Mef as referred 
to in the June 15th order, R. 14487. The Commission says 
in its April 18th order, R. 14873: 


In the thirteen heating seasons from 1948-1949 to 1960- 
1961 the peak days of the so-called firm industrial 
customers have not varied greatly. 


The allocation of 25,000 Mef of firm capacity to serve the 
industrials will not even meet the minimum firm require- 
ments of the Petitioners, much less the minimum firm 
requirements of all of Mississippi’s direct industrial cus- 
tomers. The FPC staff introduced as Exhibit No. 99 several 
tabulations of the requirements and usages of Missis- 
sippi’s customers. The data given in Table II, Schedule 


6 Curtailments of industrial service are made inversely to the prices paid; 
ie., those paying the highest prices are interrupted last. Pressures in the 
pipelines for domestic and commercial customers are maintained for safety 
reasons and these services are never voluntarily interrupted. 
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2a, R. 9456, were used by the Commission in formulating 
its conclusions that the minimum requirements of the indus- 
trial customers were 61,202 Mcf, Appendix A, column 4, 
order of April 18, 1962, R. 14384. Table II, however, shows 
the following minimum daily requirements of the Petition- 
ers herein, plus Owens-Illinois Glass Co., Petitioner in No. 
17,151, during periods of curtailed gas supply: 
Pilot Space 
Lights Heating Operations 
Mcf Mef Mef 
639 
288 
159 
405 


American Steel Foundries Inc. 

American Zinc Company of Illinois 
American Zine Company (Fairmont City) 
Granite City Steel Company 

Laclede Steel—Alton 

National Lead Company 

National Lead Company—Titanium Div. 
Olin Mathieson Chemical Corp. 0 
Pittsburgh Plate Glass Company 300 
C. K. Williams & Company oe 200 
Owens-Illinois Glass Company <s 3 


0 
41.7 
0 


to 


=e w 
SaASCOONOH 


278 2,483.7 


In other words, the Petitioners before the Court require 
at least 36,541 Mcf of gas during periods of curtailed 
service to meet their minimum requirements which is sub- 
stantially more of a gas supply than could be available 
under the Commission’s allocation of 25,000 Mef to all of 
the industrial customers. 


The drastic reduction of 
firm service here ordered 
will be detrimental 


The Commission shied away from any discussion of the 
actual effects upon the industrials which will follow from 
a reduction in the firm supplies, but these effects determine 
whether there will be an impairment, not the shibboleth of 
‘“¢interruptible’’. 


The possibility of injury could be influenced by such 
factors as the volumes delivered, the peculiar qualities of 
natural gas in contrast to substitute fuels, and the uses to 
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which it is put. Precise temperature and quantity control, 
cleanliness, absence of harmful impurities and residue ash, 
and the availability of usable fuel when and where heat is 
required are advantages obtainable only with natural gas. 
Olin Mathieson, R. 347-349, 353, 354, 362; Pittsburgh Plate 
Glass, R. 426, 534-535; and American Zine, R. 560, 571-572. 
As the witness from Olin Mathieson put it, R. 344-345: 


The availability of adequate supplies of natural gas 
is as important as the trained men and machines. 


Serious damage to plant and equipment may result if the 
gas supply is reduced, especially if a furnace must be 
cooled. Olin Mathieson, R. 372; Pittsburgh Plate Glass, 
R. 427; and American Zine Company, R. 571, 577; or injury 
ean result during gas curtailment especially if untrained 
employees must be used under seniority rules to operate 
machines with which they are not familiar. Olin Mathieson, 
R. 367-368, and American Zine, R. 577-578. 


Olin Mathieson said that in one winter season recently 
their natural gas supply was curtailed on 28 days, at 
times requiring them to shut down all of their operations 
and on some occasions to close the whole plant. This 
meant a loss in production to the company and a loss in 
wages to the workers. R. 349. This plant has a total of 
5,400 employees at the present time, R. 345, and their 
operations are centered around the use of natural gas. 
R. 362. The roll-bond department is so designed that the 
volume of natural gas cannot be reduced without shutting 
down the plant, R. 354, and a lack of gas for lead melting 
operations would shortly stop the loading of all types of 
ammunition. R. 362. 


If the typical day’s supply of 1719 Mecf at the Olin 
Mathieson plant is reduced to 930 Mef, or a little over half, 
for two days, it would mean a 67 percent increase in cost 
and a reduction in employment of 1,807 workers. If the 
supply should be reduced to a rate of 830 Mef per day, 
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or 2 little less than half of normal, they would not have 
sufficient gas for any production whatsoever in the brass 
mill, roll-bond, fabricating section or the Winchester- 
Western Division, all of which would cease to operate. 
R. 367-368. 


Pittsburgh Plate Glass Company, with some 2,200 em- 
ployees at its Crystal City plant, is equipped only for 
natural gas use, with a typical day’s consumption running 
around 6,169 Mef. R. 420-421. If their supply should be 
reduced to 3,850 Mef per day, their costs would increase 
66 percent and after three days or more they would be 
out of business. R. 424. In the glass business, the loss of 
the fuel source is disastrous, for it means in this plant in 
one furnace the loss of 1,300 tons of hot glass and all 
of the refractory parts shrunk beyond repair. If their 
supply is reduced to 3,000 Mcf a day, they would be shut 
down. R. 424. 


If the natural gas supply of C. K. Williams & Company 


should be reduced from the typical day’s usage of 626 
Mef to 295 Mef per day, they would have to lay off 15 
workers out of 400. R. 716, 718. 


The Monsanto plant of American Zine Company is 
designed only to use natural gas and everything is tied 
together very closely, for they operate most efficiently at 
maximum capacity in all of the various components. If 
one of the production parts is reduced, the entire output 
is reduced. R. 559. If the natural gas supply is reduced 
from the average requirements of 1,623 Mcf a day to 
1,075 Mef, they would be down after two or three days, 
and there would be quicker shutdowns if the supply is 
reduced below that. R. 562. 


At the Fairmont City plant of American Zine, where the 
natural gas usage is around 550 Mef a day, if the supply 
is cut by 50 Mef a day they would have to shut down their 
cadmium plant and the zine carbonate plant. If the 
supply is cut to 450 Mef a day, they would have to take 
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out their germanium drying furnace; and if down to 400 
Mef they would take out their Herreschoff sintering 
operation and their chamber acid production department 
which operate seven days a week. R. 574-575. As these 
operations are cut off, they would lose the supply of 
materials for their other plants in other locations, the 
Monsanto plant and the Columbus plant. R. 576. 


If there is a curtailment of the firm gas supply as 
required by the Commission’s orders, the production costs 
correspondingly increase. For Granite City Steel Com- 
pany, the largest natural gas user in the group, the addi- 
tional fuel costs would run around $12,000 a day and their 
steel tonnage output would drop 15 percent. Since their 
labor and other fixed costs would continue, the reduced 
tonnage would necessarily have higher unit costs, thereby 
affecting their competitive position as a steel producer. 
R. 643-645. 


Increased fuel costs are of real concern to all of the 
Petitioners, but for the American Zine Company they are 


especially harmful here, for its particular plant operations 
are marginal. R, 588. 


Mississippi started service in 1929, R. 156, to Granite 
City Steel Company, Pittsburgh Plate Glass Company 
and Western Cartridge Company (predecessor of Olin 
Mathieson Chemical Corporation), R. 10368, 11415, 11305. 
Service to American Zine Company of Illinois was started 
in 1930, to American Steel Foundries Incorporated and 
National Lead Company in 1935, to Laclede Steel Com- 
pany in 1936, and to Dow Metal Products Company in 
1951. R. 10012, 9947, 11203, 10794, and 10152. Service 
to seven of these Petitioners, therefore, antedates the 1942 
amendment to $7 of the Act, making certificate require- 
ments mandatory, 56 Stat. 83, and the Commission’s 
order of March 1, 1944 issuing a ‘‘grandfather”’ certificate 
to Mississippi, 4 FPC 535. Mississippi’s largest utility 
customer, Laclede Gas Company, did not convert to com- 
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plete natural gas service until 1949, 9 FPC at 207, after 
the pattern of industrial sales had been in effect for two 
decades. 


Upon the established facts to which reference is here 
made, it is abundantly clear that if the firm industrial 
service is curtailed as ordered by the Commission to only 
40 percent of its present volume, there will be an impair- 
ment of that service in contravention of the proviso of 
§7 (a) of the Act and these Petitioners will be aggrieved 
thereby. 


The Commission makes it economic 
for the utilities to cut into the firm 
industrial allocations by overruns 


While the Commission says it is allocating 25,000 Mef of 
Mississippi’s capacity for firm industrial service, R. 14378, 
and sets this capacity aside in its tariff changes for firm 
industrial service, R. 14385, paragraph 7.2, this is made 
subordinate by paragraph 7.1 to firm service to the utilities. 
Hence, the utility customers may take their full stated de- 
mands with first priority and in addition may now overrun 
these volumes by paying greatly reduced penalties. Pre- 
viously the overrun penalties had been $10 per Mef for 
takes over the stated demands. But in the order of April 
18th, the Commission says this is too high and reduces it to 
start at 5.88 cents per Mef for the first 2 percent or 100 
Mcef, whichever is greater, ete., R. 14380 and 14387. 


The utility customers are given total stated demands of 
497,766 Mcef per day, of which the largest customer, Laclede 
Gas Company, has a stated demand of 338,347 Mcf, R. 
14382. Thus Laclede Gas alone could take an additional 
6,700 Mef of low-cost penalty gas and the overruns up to 
2 percent for the group as a whole could go up to over 
9,900 Mef without oppressive cost. With such removal of 
any financial burden on overruns, it seems reasonable to 
anticipate that there will be times when the utilities will 
find it more advantageous to overrun their stated demands 
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than to have them increased with the additional fixed 
charges. Any takes by the utilities over the total allocated 
must, in the absence of excess capacity, come from the firm 
industrial capacity allocated to the industrials, thus re- 
ducing the latter supplies by the amounts of the overruns. 


Possible service from another supplier does 
not cure the defects in the disputed orders 


As a palliative to quiet their fear of losing essential firm 
service, the industrials were told in the April 18th order, 
R. 14379, that Mississippi’s— 

right to serve its industrial customers has been sub- 


stantially retained when consideration is given to the 
non-firm nature of the service, the substantial capacity 
we are allocating to the industrials, and the availabil- 
ity of gas from Transmission.” 


The availability of gas from Transmission was not as- 
sured in either of the orders under review nor has it been 
assured in any subsequent action by the Commission. An 
offer of settlement, submitted a month before its April 18th 
order, was rejected by the Commission, R. 14373. The 
Commission said that increased volumes of gas to Missis- 
sippi’s utility customers were made contingent upon sales 
from other pipelines to Mississippi’s supplier, the settle- 
ment assumed certificate authorizations and assumed the 
acceptance of certificates, the installation of facilities and 
the availability of additional gas supplies, and because 
these were assumptions it said would bind it to issue cer- 
tificates ‘‘for applications which have not been filed, much 
less hearings held or possible objections considered”’, it 
was unable to accept the settlement offer. 


The same contingencies face the Commission and the in- 
dustrial customers insofar as concerns the availability of 


7 Mississippi River Transmission Corporation, a subsidiary of Mississippi, 
is presently purchasing from Trunkline Gas Company and selling to Mississippi. 


23 


additional supplies from Transmission to meet the firm 
industrial loads. As a matter of fact, the assurance of 
additional supplies from Transmission are even more un- 
certain today than when the Commission acted on April 
18th. Competing applications have been filed by Natural 
Gas Pipeline Company of America, one of Mississippi’s 
present suppliers, CP62-243, et al., and Oklahoma Illinois 
Gas Pipeline Company, CP62-260, et al., a pipeline with 
which the Petitioners have contracts. On October 15th, 
the Commission consolidated these proposals for additional 
service and set them for hearing to start December 12, 
1962. At the same time it granted Natural Gas Pipeline 
temporary authorization to supply a limited volume for 
the coming year, to terminate December 1, 1963. Subse- 
quently, Panhandle Eastern Pipe Line Company also filed 
an application to serve the territory on a permanent basis, 
CP63-106, making three new applicants. 


The presence of three new competing applicants en- 


courages the Petitioners, but the manifest possibility of 
long delays while each of the three strives to block the 
others and to obtain for itself the coveted market certifi- 
eates places in jeopardy the interim service to Petitioners 
under the contested orders until such time as new service 
can be started. 


For example, in its order of October 15, 1962, granting 
temporary authorization to Natural Gas Pipeline for the 
coming winter, the Commission required, paragraph (C), 
Appendix A, hereto, that in the event permanent certificate 
authorization is ultimately denied the applicants, Missis- 
sippi shall continue the temporarily authorized additional 
deliveries to its resale customers by rendering such service 
from the 25,000 Mef per day allocated to Mississippi’s 
direct industrial customers in the April 18th order. Such 
a contingency would deprive the industrials of all firm 
service and emphasizes the instability of supply which the 
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Petitioners face unless they are given the protection of 
the proviso in §7 (a), in the present judicial review.* 


Furthermore, under the circumstances shown to exist at 
the time the Commission issued its order of April 18th, and 
subsequently, the Petitioners should not be deprived of 
the protection of § 7 (a) merely because some other pipe- 
line may ultimately be authorized to supply their firm re- 
quirements. Section 7 (a) applies to the orders which are 
before the Court and those orders are the ones which un- 
lawfully deprive the Petitioners of protection against im- 
pairment. 


Farther evidence of instability and uncertainty in the 
Commission’s consideration of the natural gas supply for 
the industrials in the St. Louis area appears in its order 
of April 18th with regard to the service by Transmission, 
the subsidiary of Mississippi which has been certificated to 
deliver certain volumes of gas to Mississippi for sales to 
Laclede Gas Company and Illinois Power Company. In its 
order of April 18th the Commission contemplatively dis- 
cusses the financial burden placed upon these utilities 
through the higher charges of the subsidiary which could 
not be imposed if the same service was rendered by the 
parent corporation, Mississippi, on a rolled-in-rate basis 
and concludes that the subsidiary arrangement ‘‘has not 
proved practical’? and should be eliminated. R. 14372. 
Mississippi and Transmission subsequently filed applica- 
tions to merge, CP63-12 and CP63-13, and a hearing has 
been set for March 25, 1963. There is no way of telling 
now what orders will be issued when the Commission, some 


8On November 20, 1962, the Commission deleted this paragraph at the 
request of the Petitioners and others. The deletion, however, merely emphasizs 
the hand-to-mouth situation in which the industrials find themselves because the 
Commission in its April 18th order did not apply the logic of equitable treat- 
ment for the industrial customers. Its order of November 20, 1962 did not 
go far enough in reinstating the full industrial firm service. 
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time after March 25, 1963, decides what service to certifi- 
cate for continuance by the new company after the merger. 
Hence, the present proceeding is of major importance. 


The orders here unlawfully discriminate 
between classes of customers 


The Court here is not dealing with the initiation of new 
service by Mississippi, the interstate pipeline, but with 
the reallocation of Mississippi’s present supplies and pres- 
ent pipeline capacity to meet future requirements of do- 
mestic and commercial customers. The volumes of natural 
gas available to Mississippi on April 18th and its facilities 
for transportation were limited. In order to meet the re- 
quests of the utility customers for additional supplies to 
serve more domestic and commercial loads in the future, 
the Commission found it necessary to take firm supplies 
from the industrials. Had the supplies and facilities been 
adequate, there would have been no need to curtail any 
customers. 


Pursuant to the orders under review, Mississippi, as the 
pipeline supplier, will continue to produce, purchase and 
transport the same volumes of natural gas and use the 
same facilities as heretofore. The only difference in its 
operations will be the delivery of firm industrial service 
volumes to firm utility customers and the maintenance of 
prior firm industrial capacity for future use in firm utility 
service up to the increased stated demands. Hence, the 
orders become solely measures for discriminating against 
the firm industrial customers in favor of the firm utility 
customers. 


Consequently, a different situation is presented here 
than confronts the Commission when a pipeline is propos- 
ing new service from new supplies over new facilities. In 
the latter situation, there should be no impairment of 
service to existing customers, for service presumably has 
not started, and the Commission is given wider discretion, 
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although even then there are limitations. Panhandle East- 
ern Pipe Line Co. v. F.P.C., 232 F. 2d 467, 470, CA 3, 1956, 
certiorari denied, 352 U.S. 891. Panhandle, the Third Cir- 
cuit said, there tried to dispose of its interruptible gas to 
new direct industrial customers and was prevented from 
doing so by the Commission for it should not thus avoid its 
responsibilities to its existing resale customers (p. 470). 


In deciding whether new direct sales should be started 
or a pipeline should be confined for new service to dis- 
tributors for resale when new supplies are to be made avail- 
able, and the effects upon field prices generally the Com- 
mission has been held to have discretion to consider 
‘“‘among other factors, those of end use, preemption of 
pipeline facilities and prices in deciding that the public 
convenience and necessity did not require the issuance of 
the certificate requested,’’ provided it did not confine its 
consideration solely to end use. F.P.C. v. Transcontinental 
Gas Pipe Line Corporation, 365 U.S. 1, 31 (1961). The 
Commission said it was fearful that the direct sales by 
producers to the New York City user might start a trend 
which would trigger field prices generally, to the detriment 
of other consumers. 


But in the present case field prices in producing areas 
are not involved, the Commission refused to consider the 
rate questions raised and the reallocation of presently used 
firm industrial capacity was made for the benefit of future 
domestic and commercial loads, an end use consideration 
which alone persuaded the Commission to act. 


The desire of the utilities to expand for future sales is 
shown by their request for postponement of the effective 
date of the increases to December 1, 1962 because they 
did not have use for the gas prior to that time, as men- 
tioned in the order of June 15th extending the effective 
date to October 1, 1962. Not having an outlet for the addi- 
tional supplies, the three utility customers asked for post- 
ponement of the effective date and objected to paying the 


27 


increased demand charges which under the April 18th order 
would have been imposed during the summer months. The 
Commission accordingly made the increases effective as of 
October 1, 1962, as a compromise. R, 14489. 


In its objections to a court stay, Laclede Gas Company, 
p. 7, said that if a stay was granted and it had no assur- 
ance that the gas will actually be available ‘‘it cannot make 
the necessary installations to supply these customers in 
time to make the service available for the coming season.’’ 
Missouri Natural Gas Company took the same position as 
Laclede in its opposition to stay. These considerations are 
not a valid basis for discrimination under §7 (a) of the 
Act. 


Section 7 (a) does not authorize the 
impairment of existing service 

There is no dispute over the Commission’s authority to 
control the interstate transportation of natural gas for 
direct sales to consumers. F.P.C. v. Transcontinental Gas 
Corporation, supra. As there stated by the Court ‘‘the 
Commission has on many occasions, held that transporta- 
tion of gas sold directly to the consumer is in the public 
interest when the reasons advanced by the applicant have 
been sufficiently strong. See, e.g., Houston Texas Gas ¢ 
Oil Corp., 16 FPC 118.” 365 US. at 24. 


Moreover, the firm service by Mississippi to its industrial 
customers is normal and the practice of occasionally inter- 
rupting firm industrial service to meet peak utility require- 
ments is common industry practice. The Third Circuit 
said in holding infrequent industry curtailments to be rea- 
sonable, Manufacturers Light & Heat Co. v. F.P.C., 206 
F. 2d 404, 408 (1953) : 


If such industrial curtailments were not practiced 
it would be necessary to withhold service throughout 
the year from many consumers badly needing gas in 
order to have a sufficient supply of gas available to 
meet the entire demand for all domestic, space heating 
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and industrial uses on the comparatively few coldest 
days of the winter when the demand for gas is at the 
peak. We think it not unreasonable for the Commis- 
sion to conclude that such curtailed service to indus- 
trial consumers on the coldest days is ‘‘adequate serv- 
ice’? within the meaning of Section 7 (a). Accordingly 
we cannot say that the Commission erred in finding 
that the sale of gas required by its order would not 
result in an impairment of the ability of the petitioners 
to render adequate service to their customers, within 
the meaning of Section 7 (a). 


* [The court cited Atlantic Coast Line v. Wharton, 1907, 207 U.S. 
328, at p. 335, with respect to ‘‘adequate or reasonable facilities’ ’.] 


Because it there found the facts on continuance of the 
industrial service to justify the Commission, the Third 
Cireuit sustained a finding that additional service by a 
pipeline for new utility customer applicants which the 
Commission ordered would not impair the ability of the 
pipeline to render adequate service to its existing indus- 


trial customers. No point that there would be major dis- 
ruption of firm industrial service was there raised. The 
facts in connection with Mississippi’s service do not justify 
such a finding here because the Commission itself says its 
order of April 18th deprives the industrials of 60 percent 
of their firm service and the proviso in § 7 (a) becomes 
applicable here to such curtailment as it was not applicable 
in the Manufacturers’ case. 


Fundamentally, the argument is whether the Commis- 
sion’s authority to control interstate transportation of 
natural gas for direct sales carries with it the reciprocal 
responsibility to treat direct customers in a fair and im- 
partial manner to the same extent as other pipeline cus- 
tomers. The proviso in § 7 (a) against impairment of 
service to a pipeline’s customers carries no distinction be- 
tween classes of customers such as domestic and commercial 
versus industrial. The orders here under review are in 
error in making a distinction which is not authorized by the 
statute. 


ITT SE 
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The legislative history of $7 (a) 
does not support the Commission’s 
distinction between classes of 
customers or types of usage 

The certificate requirements of § 7 were made manda- 
tory in 1942 largely upon the urging of the Commission. 
In discussing the 1942 amendment, the freedom of the 
Commission to deal with proposed gas service for the future 
was said by the Court in Transcontinental, 365 U.S. at 
12-13, not to extend to interference with prior gas service 
in effect upon the assertion of the certificate jurisdiction. 
Although recognizing that House Committee Report No. 
1290, 77th Congress, 1st session, on the 1942 amendment 
did not set out the Commission’s position in hac verba, 
the Court refers to the committee comments that the § 7 
amendments would open the door to consideration by the 
Commission of the effect of construction and extensions 
upon the interests of producers of competing fuels and com- 
petitive transportation interests, but adds: 


This result is accomplished moreover, without undue 
disturbance of existing operating arrangements of 
natural gas companies. 


The refusal of Congress to disturb existing operating 
arrangements of regulated gas companies in authorizing 
the Commission to require expansions under § 7 (a) with- 
out the impairment of existing service is the same basic 
philosophy so pointedly found in the Natural Gas Act by 
the Supreme Court when it said the statute did not au- 
thorize unilateral changes in filed rate contracts. The 
decision of the Court rested upon its conclusion that the 
Natural Gas Act ‘‘evinces no purpose to abrogate private 
contracts as such’’. United Gas Pipe Line Co. v. Mobile 
Gas Corp., 350 U.S. 332, 338 (1956). In this respect the 
pipeline contract in the Mobile case is similar to Missis- 
sippi’s contracts with its industrial customers. The Com- 
mission has no more authority to impair the firm industrial 
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service of Mississippi by requiring it to abrogate its con- 
tracts with the industrials than did United Gas Company 
in the Mobile case. 


If the Commission desires to modify contractual obli- 
gations by imposing reasonable conditions as to service, an 
express finding that the contractual provision is unjust, 
unreasonably or unduly discriminatory or preferential or 
not in the public interest is a prerequisite. Michigan Con- 
solidated Gas Co. v. Panhandle Eastern Pipe Line Co., 226 
F. 2a 60, 66-67, CA 6 1955; certiorari denied 350 U.S. 
987 ; Mobile, 350 U.S. at 338. 


Section 7 found its genesis in § 304, Title III, the natural 
gas portion of the Public Utility bill, H.R. 5423, 74th 
Congress, 1st session, subsequently enacted as the Public 
Utility Act of 1935 without Title TIT (49 Stat. 838). When 
the corresponding Dill was reported by the Senate Com- 
mittee on Interstate Commerce, the language of the proviso 
of § 7 (a) appeared for the first time in its present form, 
S. 4480, § 304 of Title III. 


In explaining the purpose of § 7 (a), FPC Solicitor 
Dozier A. DeVane, speaking for the Commission, told the 
House Committee that the requirement for a natural-gas 
company to take on new service is similar to a proposed 
provision for the Federal Power Act by which under cer- 
tain circumstances physical connections may be required 
between electric lines and interconnections are required be- 
tween telephone companies. He added: 


There is a provision in this bill that a physical con- 
nection cannot be required where the conditions are 
such that it would affect the company’s ability to 
render adequate service to the community it now serves. 
That, of course, is necessary.” 


9 Hearings on H.R. 5423, April 2, 1936, 74th Congress, 2nd session, House 
Committee on Interstate and Forcign Commerce, p. 37. 
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In the House Committee report on the natural gas bill 
in the subsequent Congress, Report No. 709, 75th Con- 
gress, 1st session, April 28, 1937, p. 5, reference is made 
to § 7 as not authorizing the Commission to require exten- 
sion or improvement of facilities ‘‘when to do so would 
impair the ability of the natural-gas company to render 
adequate service to its customers.’”” The Senate Committee 
on Interstate Commerce likewise reported that § 7 did not 
give the Commission authority to require extension of 
service ‘‘when to do so would impair the ability of the 
natural-gas company to render adequate service to his cus- 
tomers.’? Senate Report No. 1162, 75th Congress, 1st ses- 
sion, October 11, 1937. 


The orders here are not authorized because 
they prefer one end use over another 


The net effect of the allocation of firm industrial capac- 
ity presently in use to utility service for future domestic 


and commercial consumption is a preference of the latter 
as a superior end use over the former as inferior. This 
is the first time the Commission has rested a certificate 
authorization disposing of presently used capacity for 
future utility use solely upon the end use of the gas so 
transported. 


The Commission found itself in difficulty when the Third 
Cireuit set aside its denial of a certificate for transpor- 
tation by Transcontinental Gas Pipe Line Corporation for 
the account of Consolidated Edison Company and use in 
the latter’s East River generating plant in New York City 
for boiler fuel. Consolidated Edison had purchased the 
gas from producers in the field and the only federal au- 
thorization required was for the transportation, which the 
Commission refused. Transcontinental Gas Corporation 
v. F.P.C., 271 F. 2a 942, CA 3 1959. The Third Circuit 
relied heavily upon the Commission’s 1944 report, ‘The 
First Five Years Under the Natural Gas Act’’. 
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In reversing the Third Circuit the Supreme Court ex- 
pressed the view that the 1944 report should be construed 
as admitting only a lack of comprehensive power to formu- 
late a flat rule against direct sales for use under indus- 
trial boilers. F.P.C. v. Transcontinental Gas Corporation, 
365 U.S. 1, 16-17 (1961). In sustaining the Commission’s 
order denying a certificate, the Supreme Court confined 
itself to holding that (p. 31): 


the Commission did not abuse its discretion in con- 
sidering, among other factors, those of end-use, pre- 
emption of pipeline facilities and price in deciding that 
the public convenience and necessity did not require the 
issuance of the certificate requested. 


The majority opinion says, however, that neither the Court 
nor the Commission held that ‘‘sales to pipelines are gen- 
erally more in accord with the public interest than other 
sales; nor do we authorize elimination of direct sales of 
gas under appropriate circumstances nor the denial of a 


certificate to any arbitrarily chosen group of purchasers.”’ 
(pp. 30-31). 


The Commission in the Mississippi case did not reveal 
the basis for its preference of the domestic and commercial 
consumers over the firm industrial and we therefore are 
in the dark as to the weight given to the industrial uses 
shown in the record as compared with the preferred uses. 
It did refer in the April 18th order to possible diserimina- 
tion ratewise between the customers of Mississippi and the 
two utility customers of its subsidiary, Transmission, but 
said it would not be necessary to institute a separate pro- 
ceeding on that score if the subsidiary should be eliminated 
as proposed. R. 14372. 


Notwithstanding the unsupported allegation of Com- 
mission counsel during oral argument on the Motion for 
Stay, supra, none of the firm industrial gas is bought for 
boiler fuel usage. If that was the basis of the orders to 
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bring them within the Transcontinental ruling of the Su- 
preme Court, it is not supportable in this record. If that 
is not the basis of the Commission’s action, we have no 
way of knowing what the Commission regarded as the 
controlling factor for its discrimination against the indus- 
trial customers in this instance. 


In any event, discrimination against the firm industrial 
customers solely upon the ground of boiler fuel use is not 
authorized by the statute, nor is such discrimination au- 
thorized against the uses to which firm industrial supplies 
are put here. 


The findings here on the public 
interest are fatally defective 


The economic conditions under which the direct indus- 
trial customers of Mississippi operate by reason of their 
use of natural gas supplied in firm service, and the operat- 
ing conditions they would face in the event firm service 


is curtailed by 60 percent as provided in the Commission’s 
orders, and the economic value of the industrial uses of 
firm gas here provided are comparative conditions of in- 
dustrial operations which are not evaluated by the Com- 
mission in its orders as related to the expanded utility 
service for domestic and commercial use for which it makes 
provision. 


Section 7 (a) of the Act authorizes the Commission to 
order a pipeline company to expand its service if certain 
conditions are found to exist and if the Commission ‘‘finds 
such action necessary or desirable in the public interest.”’ 
The requisite basic findings to support this conclusion of 
public interest are lacking in this instance and the orders 
of the Commission are fatally defective for this reason 
alone in addition to those previously mentioned. 


The public interest point is thoroughly covered in the 
brief of Owens Illinois Glass Company in No. 17,151. In 
order to avoid repetition it will not be discussed at length 


34 


here, but is adopted: for the purposes of this argument. 
The Petitioners in No. 17,150, respectfully suggest to the 
Court that the Commission should have discussed, weighed 
and made express findings on the relative merits of the 
firm industrial service after curtailment versus the pro- 
posed expansion of utility service for domestic and com- 
mercial use. Having failed to make these requisite basic 
findings, the Commission’s orders should be set aside. 


CONCLUSION 


The Commission has injected into these certificate orders 
a policy which is not authorized under § 7 (a) of the 
Natural Gas Act; namely, a preference for domestic and 
commercial use of natural gas over industrial use. It 
reduces the firm industrial supplies by 60 percent and 
allows to the industrials only half of whatever supplies 
of gas Mississippi may have available over those com- 
mitted to firm service. This constitutes an impairment of 
Mississippi’s ability to render adequate service to its firm 
industrial customers contrary to the proviso in § 7 (a) of 
the Act. Nor is such preferential treatment in accord 
with the general purposes of the Natural Gas Act. Finally, 
the Commission has not stated the basic factors which 
influenced its decision nor adequately supported its conclu- 
sion of public interest. The orders should be reversed. 


Respectfully submitted, 


Wrarp W. GatTcHELL 
Special Counsel for Petitioners 
307 Riddell Building 
1730 K Street, N.W. 
Washington 6, D. C. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., Charles R. Ross and 
Harold C. Woodward. 

Docket Nos. 

Narurau Gas Preevive CoMPANY CP62-243 and 
or AMERICA CP61-339 
Mississippi River TRANSMISSION CP62-242, CP61-341, 

Corporation CP62-76 and CP61-339 
Mississrppr River Fuer Corporation CP61-341 


Order Granting Request for Temporary Authorization 
as Modified by the Commission 


(Issued October 15, 1962) 


By our notice of July 12, 1962, the above-designated 
docketed applications and motions therein of Natural Gas 
Pipeline Company of America (Natural), Mississippi River 
Transmission Corporation (Mississippi Transmission) and 
Mississippi River Fuel Corporation (Mississippi Fuel) 
were consolidated and: set for formal hearing. However, 
upon review of a motion filed by Oklahoma Illinois Gas 
Pipeline Company (Oklahoma Illinois) for consolidation 
of its application in Docket No. CP62-260 with the Natural, 
et al., applications the aforesaid hearing was postponed.’ 
We are issuing this day our order consolidating with the 
Natural, et al., applications, the application of Oklahoma 
Illinois along with sundry other related producer applica- 
tions and rescheduling the date for formal hearing. 


In the Natural, et al., applications, Natural proposes to 
construct facilities so as to increase the design day sales 
eapacity of its pipeline system by 35,000 Mef and sell an 
equivalent amount of natural gas, on a firm basis, to Mis- 


1 See our notice of September 4, 1962. 
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sissippi Transmission for resale by the latter to Mississippi 
Fuel. Mississippi Fuel in turn would resell it to its cus- 
tomers in the St. Louis, Missouri area and other parts of 
its system. No additional facilities are required by Missis- 
sippi Transmission or Mississippi Fuel. Delivery of the 
gas is to be effected through use of existing facilities inter- 
connecting Mississippi Transmission with Natural and Mis- 
sissippi Transmission with Mississippi Fuel. 


On September 24, 1962, in view of the virtual impossi- 
bility for the timely issuance of permanent authorization 
to meet its alleged increased requirements for this winter, 
Mississippi Fuel filed a request for temporary authoriza- 
tion for the sale of an additional 35,000 Mef per day. 
Simultaneous with Mississippi Fuel’s request, Mississippi 
Transmission filed a request for temporary authorization 
to sell to Mississippi Fuel 35,000 Mcf per day which it 
would: acquire from Natural. Natural in its request for 
temporary authorization filed concurrently with the afore- 
said two requests makes reference to the Second Supple- 
ment to its application in Docket No. CP62-243 wherein 
it alleges an ability to deliver the 35,000 Mef per day dur- 
ing the 1962-1963 winter heating season by overloading 
certain of its compressor engines thereby eliminating the 
need for constructing any facilities during this period of 
delivery. In addition to the requests for temporary au- 
thorization all three applicants filed related rate schedules 
and service agreements. 


Answers and objections to the requests for temporary 
authorization were filed by Fuels Research Council, Inc., 
National Coal Association, United Mine Workers of 
America and Mid-West Coal Producers Institute, Inc. 
(Coal Interests) jointly, and by Trunkline Gas Company 
(Trunkline). A joint telegraphic response to the objec- 
tions was filed by Mississippi Transmission and Mississippi 
Fuel. 
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In the main, the Coal Interests object to the granting 
of the requested temporary authorizations on the ground 
that no emergency has been demonstrated. 


* * * Indeed, it is difficult to imagine any true emer- 
gency occurring in the St. Louis area this winter 
inasmuch as the distribution customers served by Fuel 
have recently been allocated substantial additional sup- 
plies of Fuel’s gas, scheduled to be delivered this fall, 
from Docket No. G-17567, et al., proceedings referred 
to above. If the temporary request is intended to ob- 
tain temporary gas for direct industrial customers of 
Fuel, it must be concluded that neither the industrials 
nor their needs are specified with particularity in the 
application for temporary certificate. * * °* 


Although we agree with the Coal Interests’ observation 
that the markets to be served with the proposed 35,000 
Mef per day under temporary authorization are not spelled 


out with any degree of specificity, and it is to be expected 
that this deficiency will be rectified on the record of the 
formal hearing, nevertheless we find that sufficient cause 
does exist for our granting of the temporary authorizations 
sought as hereinafter modified. 


The instant docketed applications comprise a project 
which has as its basie purpose, deliveries to Mississippi 
Fuel’s direct industrial customers volumes of gas which 
were reallocated by the Commission in our Opinion No. 
355, in Docket Nos. G-17567, et al., issued April 18, 1962. 
There we assigned to certain of Mississippi Fuel’s exist- 
ing utility (resale) customers, some 35,000 Mcf per day 
which Mississippi Fuel had been delivering to its direct 
industrial customers on an alleged ‘‘firm basis’’. This left 
approximately 25,000 Mef per day available for delivery to 
said industrial customers. Mississippi Fuel now contends 


2 Coal Interests answer and objection to granting of requested temporary 
authorizations filed September 27, 1962, pp. 2-3. 
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that without the temporary authorizations it will not only 
be unable to meet the comparatively small increased re- 
quirements of its resale customers now anticipated since 
the issuance of Opinion No. 355 but will, more importantly, 
cause it to drastically curtail the anticipated needs of its 
direct industrial customers on many days during the coming 
winter season. This in turn, says Mississippi Fuel, will 
cause plant shutdowns with a resultant rise in unemploy- 
ment in the St. Louis area. 


There can be no dispute that by our action as reflected in 
Opinion No. 355 the volume of 35,000 Mef of natural gas 
per day was taken away from industrial consumers in the 
St. Louis area. Our reasons for so doing are fully set 
forth in that Opinion. We are of the opinion, however, 
that we should do everything in our power to prevent the 
curtailment or shutdown of industrial activity with the 
resultant consequence of hardship which would be created 
by a rise in unemployment during the winter period. In 
our view this constitutes an “cemergency”’ within the mean- 
ing of Section 7 of the Act. 


Trunkline, in its answer and objection to the requests 
for temporary authorization is opposed to the proposals 
contained therein only to the extent that natural is pro- 
posed as the supplier to Mississippi Transmission. Trunk- 
line, as the existing supplier of Mississippi Transmission, 
states that it is willing and able to provide all of the addi- 
tional gas requested by the latter for delivery to Missis- 
sippi Fuel. It further alleges that Mississippi Transmis- 
sion is currently purchasing from Trunkline substantially 
less than the authorized contract demand of 76,000 Mef per 
day and that the granting of the temporary authorizations 
as proposed would either perpetuate the present situation 
or in fact further reduce Mississippi Transmission’s pur- 
chases from Trunkline thus causing irreparable injury to 
the latter. In order therefore to prevent the occurrence of 
such possible economic injury we shall grant all of the 
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temporary authorizations sought as hereinafter modified, 
for a period commencing November 15, 1962 and terminat- 
ing December 1, 1963, provided however that Mississippi 
Transmission shall not purchase any of the 35,000 Mef per 
day from Natural during the winter period of November 
15, 1962 to March 31, 1963, until it has first taken its full 
authorized contract entitlement from Trunkline. Thus, 
Mississippi Transmission must first meet its contract obli- 
gations with Trunkline during the winter months as was 
contemplated in the authorization for the construction of 
Trunkline’s facilities to meet Mississippi Transmission’s 
requirements.* At the same time Mississippi Transmission 
would not be unjustly burdened by having to purchase 
from Trunkline 100% of its contract demand during 
non-peak periods.* 


The Commission finds: 
Based on the allegations of the applicants for temporary 


certificates of public convenience and necessity and the fur- 
ther matters discussed above the requests should be granted 
as modified and hereinafter conditioned. 


The Commission orders: 


(A) The application of Mississippi River Fuel Corpora- 
tion for temporary authorization is hereby granted for a 
period commencing November 15, 1962 and terminating 
December 1, 1963. 


(B) Mississippi River Fuel’s Fourth Revised Sheets 
Nos. 14, 17 and Seventeenth Revised Sheet No. 25 to its 
FPC Gas Tariff, Original Volume No. 1 and the service 
agreement with Laclede Gas Company dated September 21, 


3See Trunkline’s applications in CP60-122, Phase I, Opinion No. 339; 
CP60-122, Phase II, order issued on July 27, 1962, in Docket Nos. G-2306, 
et al., and CP61-241, order issued on October 1, 1962. 


4Under Trunkline’s tariff, Mississippi Transmission must nevertheless 
take-or-pay for 75% of its contract demand on an annual basis. 
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1962, are hereby accepted for filing, effective November 
15, 1962: Provided, however, that the difference between 
the existing stated demands of Mississippi Fuel’s utility 
customers contained in its Sixteenth Revised Sheet No. 25 
heretofore tendered for filing and proposed to become effec- 
tive October 1, 1962, and the new stated demands of said 
customers reflected in the above-mentioned Seventeenth 
Revised: Sheet No. 25, shall not be construed as including 
any of the firm volumes of gas specifically reserved for any 
of said customers in our Opinion No. 355, supra. 


(C) In the event that permanent certificate authorization 
is ultimately denied the applicants herein, Mississippi Fuel 
shall continue the proposed additional deliveries to its 
resale customers by rendering such service from the 25,000 
Mef per day allocated to Mississippi Fuel’s direct indus- 
trial customers in Opinion No. 355. 


(D) The application of Mississippi River Transmission 
Corporation for temporary authorization is hereby granted 


for a period commencing November 15, 1962 and terminat- 
ing December 1, 1963: Provided, however, that during the 
period commencing November 15, 1962 and terminating 
March 31, 1963, Mississippi Transmission shall not take any 
volumes of gas from Natural Gas Pipeline Company of 
America until it has first taken its full authorized contract 
entitlement from Trunkline Gas Company. 


(E) Mississippi River Transmission Corporation shall 
maintain adequate records of its purchases from Trunkline 
and Natural during the above-stated periods so as to reflect 
its full compliance with the authorization herein granted. 


(F) Mississippi River Transmission’s Fourth Revised 
Sheet Nos. 4 and 5, Original Sheet Nos. 5A, 8A, 8B, 8D, 
Second Revised Sheet Nos. 9 and 9A, First Revised Sheet 
Nos. 9B and 9C, and its service agreement with Mississippi 
River Fuel Corporation dated September 21, 1962, are 
hereby accepted for filing effective November 15, 1962. 
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The acceptance is conditioned upon the rates therein being 
adjusted to compensate for any change in Natural Gas 
Pipeline Company’s CD-1 rate which may result from the 
Commission’s determinations in Docket No. RP61-8, and 
the making of appropriate refunds. 


(G) The application of Natural Gas Pipeline Company 
of America for temporary authorization is hereby granted 
for a period commencing November 15, 1962 and terminat- 
ing December 1, 1963. 


(H) Natural Gas Pipeline’s Rate Schedule PL-1 to its 
FPC Gas Tariff, Second Revised Volume No. 1, and 
its service agreement with Mississippi River Transmission 
Corporation dated September 21, 1962, are hereby accepted 
for filing effective November 15, 1962. The acceptance is 
conditioned upon the rate therein being adjusted to the 
same level and provisions as the CD-1 rate ultimately de- 
termined by the Commission in Docket No. RP61-8, and 
the making of appropriate refunds. 


(I) The acceptance of all of the above-mentioned filings 
shall not be construed as a waiver of the requirements of 
Section 7 of the Natural Gas Act, as amended; nor shall it 
be construed as constituting approval of the service agree- 
ments or of any rates, charges, classifications, or any rule, 
regulation or practice affecting such rates or services con- 
tained in the above tariffs; nor shall such acceptance be 
deemed as recognition of any claimed contractual rights 
or obligations associated therewith; and such acceptance 
is without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or 
against any of the above-named applicants. 


(J) The granting of these temporary authorizations is 
without prejudice to such final determination of these ap- 
plications or any other applications consolidated therewith, 
as the record may require. 
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(K) All of the above-named applicants shall advise the 
Commission of the date of commencement of service within 
10 days thereof. 


By the Commission. 


J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 
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QUESTIONS PRESENTED 


In the opinion of Petitioner, the questions presented on 
this appeal are as follows: 


1. Is an order of Respondent adopted pursuant to Sec- 
tion 7(a) of the Natural Gas Act, valid where such order 
reallocates to one class of customers of a natural gas com- 
pany the greater part of the capacity presently utilized in 
supplying another class of customers with a superior use 
processing fuel required for manufacturing operations, 
and where Section 7(a) of the Act requires a valid ultimate 
finding of ‘public interest”’ to support such order, but 
Respondent’s ultimate ‘“‘public interest’? finding is ex- 
pressed only in terms of the general statutory criterion 
alone, unsupported by essential and basic subsidiary find- 
ings of fact. 


2. Is Respondent precluded by the provisions of Section 
7(a) of the Natural Gas Act from requiring a natural gas 
company to render additional service to one class of cus- 
tomers when to do so would impair the company’s ability 
to maintain its existing service to its existing customers 
of another class. 


3. Is Respondent’s ultimate finding of discrimination 
rationally supported by adequate subsidiary findings based 
on the record evidence. 


Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 
Argument 


J. Respondent’s 7(a) determination is invalid be- 
cause the ultimate ‘‘public interest’’ finding in 
terms of the statutory criterion of Section 7(a) 
is not supported by essential and basic support- 
ing findings of fact 


II. Section 7(a) of the Natural Gas Act does not au- 
thorize Respondent to Impair the existing serv- 


ice to Mississippi’s industrial customers 


IIT. Respondent’s Finding of Discrimination is con- 
trary to the record and does not follow ration- 
ally from subsidiary findings based on the record 


Conclusion 
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STATUTES 
Natural Gas Act, 52 Stat. $31 (15 U.S.C.A. §§ 717-717w) 
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Section 4(b) 
Section 5(a) 
Section 7(a) 
Section 7(c) 
Section 19 

Section 19(b) 


Administrative Procedure Act (5 U.S.C.A. § 1001, et 
seq.), Section 1009(e) 


IN THE 


United States Court of Appeals 


For tHe Disrricr or CotumsBia Circuit 


No. 17,151 


Owens-Inurnois Guass Company, Petitioner, 


v. 
Feprera, Power Commission, Respondent. 


On Petition to Review and Set Aside an Order of the 
Federal Power Commission 


BRIEF FOR PETITIONER 
OWENS-ILLINOIS GLASS COMPANY 


JURISDICTIONAL STATEMENT 


Petitioner, Owens-Illinois Glass Company, is a party 
aggrieved within the meaning of Section 19 of the Natural 
Gas Act, by Opinion No. 355 and accompanying order of 
the Federal Power Commission, issued April 18, 1962, 
In the Matters of Arkansas-Louisiana Gas Company, et al., 


lAct of June 21, 1938, as amended, 52 Stat. 821 (1938); 15 U.S.C. 
§ 717-717w. 
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Docket Nos. G-17567, et al. (R. 14363). Petitioner was a 
party to these proceedings before Respondent. The 
petition for review was filed pursuant to the provisions of 
the foregoing Section 19 of the Natural Gas Act and 
Section 10 of the Administrative Procedure Act? 


Petitioner filed an application for rehearing of Opinion 
No. 355 and accompanying order within thirty days of the 
issuance thereof (R. 14421). Insofar as here material, re- 
hearing was denied by order of the Commission issued 
June 15, 1962 (R. 14486). The petition for review was 
filed with this Court within 60 days of said order of 
June 15, 1962, as required by Section 19(b) of the Natural 
Gas Act. Thus, this Honorable Court has jurisdiction in 
the premises. 


STATEMENT OF THE CASE 


Petitioner is a direct industrial customer of Mississippi 
River Fuel Corporation (Mississippi), @ natural-gas com- 


pany within the meaning of the Natural Gas Act. This 
case involves the efforts of Petitioner to maintain its 
natural gas service from Mississippi in order to supply 
the processing fuel needed for Petitioner’s manufacturing 
operations. The proceedings before Respondent originated 
with applications filed by three utility customers of 
Mississippi under Section 7(a) of the Natural Gas Act,° in 


2 Act of June 11, 1946, 60 Stat. 237, as amended; 5 U.S.C. 1001 et seq. 
3 Section 7(a2) provides in pertinent part: 


¢Whenever the Commission, after notice and opportunity for hearing, 
finds such action necessary or desirable in the public interest, it may by 
order direct a natural-gas company to . . - sell natural gas to, any person 
or municipality engaged or legally authorized to engage in the local 
distribution of natural or artificial gas to the public, .. . if the Com- 
mission finds that no undue burden will be placed upon such natural- 
gas company thereby: Provided, That the Commission shall have no 
authority to compel the enlargement of transportation facilities for such 
purposes, or to compel such natural-gas company to establish phyiscal con- 
nection or scll natural gas when to do so would impair its ability to 
render adequate service to its customers. [52 Stat. 824 (1938); 15 U.S.C. 
§ 717£(a))”’ 
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which the three utility customers requested additional 
supplies of natural gas; and by a complaint filed by 
another distribution company customer of Mississippi 
under Section 5(a) of the Act,* seeking a determination of 
Mississippi’s present capacity and relief from certain pro- 
visions of Mississippi’s tariff on file with the Commission. 


Two series of hearings were held by Respondent in which 
Petitioner and other industrial customers, and some of 
Mississippi’s utility customers, participated. The evidence 
of the utility customers was directed toward showing their 
need for additional supplies of gas to serve new customers. 
In contrast, the evidence of the industrial customers, in- 
cluding Petitioner, was directed toward showing a need 
for the continuance of the existing service which they were 
then receiving, and had been receiving, from Mississippi 
for many years. 


Petitioner operates a glass producing factory at Alton, 
Illinois. This is one of the largest plants of its kind in the 
world. In 1929, when the Mississippi pipeline was con- 
structed, this plant was redesigned so as to use natural 
gas as a fuel (R. 679-80). Since that time its natural gas 
requirements have been purchased from Mississippi. The 
Alton plant employs approximately 2,800 people (R. 683). 
Production proceeds on a twenty-four hour a day basis, 
approximately 350 days out of the year (R. 681). Different 
types of glass containers are produced for medicines, 


4 Section 5(a) provides in pertinent part: 


“«Whenever the Commission, after a hearing had upon its own motion 
or upon complaint of any State, municipality, State commission, or gas 
distributing company, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natural-gas company 
in connection with any transportation or sale of natural gas, subject 
to the jurisdiction of the Commission, or that any rule, regulation, 
practice, or contract affecting such rate, charge, or classification is 
unjust, unreasonable, unduly discriminatory, or preferential, the Commis- 
sion shall determine the just and reasonable rate, charge, classification, 
rule, regulation, practice, or contract to be thereafter observed and in 
force, and shall fix the same by order.’’ 
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pharmaceutics, such as penicillin and blood plasma, house- 
hold products, such as cosmetics and various types of 
bottles for milk, foods, deodorants, cleaning solutions and 
beverages of all types (R. 680). 


The glass manufacturing process generally in use today 
requires natural gas. Gas is essential as a conditioning 
and quality-control fuel for that part of the glass manu- 
facturing process between the interval when the molten 
glass leaves the furnace and when the glass container 
becomes the finished product. The preceise control of 
the temperature variation between the intervals described 
above is critical to the glass manufacturing process. For 
this phase of the operation a sufficient supply of gas must 
be available at all times if production is to continue. 
Petitioner cannot rely solely upon an interruptible or 
curtailable supply of gas for this purpose (R. 683, 9440). 


In its order issued March 26, 1961, granting Mississippi’s 
petition to reopen the proceedings below, Respondent 
formally apprized the parties of the standard it intended 
to follow in determining the reallocation issue. It stated 
that in order to make a fair and reasonable reallocation 
of the Mississippi pipeline capacity, consideration must be 
given to the comparative needs for gas of all customers 
served by Mississippi (R. 13650). But Opinion No. 355 
does not even mention the needs for gas of Mississippi’s 
industrial customers. Nor does it contain the slightest 
indication that such needs were considered by Respondent. 


In Opinion No. 355 and accompanying order, Respondent 
found and concluded that Mississippi had 63,205 Mef of 
capacity which was then being used to supply its existing 
direct industrial customers; and that in order to enable 
the utility customers to render new service to additional 
residential and commercial customers it was ‘‘necessary 
or desirable in the public interest?’ to require Mississippi 
to supply its utility customers with 38,205 Mef of the pipe- 
line capacity which had been used to supply Mississippi’s 
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direct industrial customers. The Respondent also required 
that the firm industrial service to be rendered by Missis- 
sippi in the future be limted to an aggregate volume of 
25,000 Mef per day. This is only 40.2% of the minimum 
industrial requirements, including those of Petitioner 
(R. 14384). 

On May 16, 1962, Petitioner filed its application for 
rehearing of Opinion No. 355 and accompanying order, 
insofar as such opinion and order reallocated to the utility 
customers the greater part of the capacity of the Missis- 
sippi pipeline system which had been dedicated to serving 
the processing needs of Mississippi’s industrial customers, 
and insofar as such opinion and order required Mississippi 
to adopt revisions to its FPC Gas Tariff limiting firm 
service to the direct industrial customers to 25,000 Mef 
per day (R. 14422). Petitioner’s application for rehearing 
was denied by order issued June 15, 1962 (R. 14486). 


STATUTES INVOLVED 


The statutes involved are Sections 4(b), 5(a), 7(a) and 
7(c) of the Natural Gas Act (15 U.S.C.A. §§717e(b), 
717d(a), 717(a)(¢) and Section 10(e) of the Administra- 
tive Procedure Act (5 U.S.C.A. § 1009). 


These statutory provisions are reprinted separately in 
Appendix A. 


STATEMENT OF POINTS 


1. Respondent erred in reallocating to the utility cus- 
tomers of Mississippi the greater part of the pipeline 
capacity which had been used in supplying the essential 
processing fuel requirements of the industrial customers, 
including Petitioner. Respondent’s order, pursuant to 
Section 7(a) of the Natural Gas Act, requiring Mississippi 
to render additional service to its utility customers is 
invalid because the ultimate ‘‘public interest’’ finding in 
terms of the statutory criterion of Section 7(a) is not 
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supported by essential and basic subsidiary findings of 
fact. 


2, Respondent erred in failing to find and conclude that 
requiring Mississippi to render additional service to its 
utility customers pursuant to Section 7(a) of the Natural 
Gas Act would impair the service presently being rendered 
to Mississippi’s direct industrial customers. 


3. Respondent’s finding of discrimination is contrary to 
the record and does not follow rationally from subsidiary 
findings based on the record evidence. 


SUMMARY OF ARGUMENT 
L 


Respondent erroneously found that it is necessary OF 
desirable in the public interest, pursuant to Section 7(a) 
of the Natural Gas Act, that Mississippi be required to 
supply additional natural gas service to its utility cus- 
tomers. Respondent made no basic subsidiary findings in 
support of the ultimate public interest criterion of the 
statute. Although Respondent stated in its order re- 
opening the proceedings that in order to make a fair 
and reasonable reallocation of the Mississippi pipeline 
capacity, it was necessary to consider the comparative 
needs of all customers served by Mississippi, Respondent 
made no comparative determination or finding of relative 
need. Nor did Respondent consider the serious impact 
on Petitioner, its employees and the public which would 
result from the substantial curtailment of Petitioner’s 
natural gas service needed for essential processing pur- 
poses. Such considerations were clearly relevant to a 
valid public interest determination. 


This defect is not cured by Respondent’s reliance upon 
F.PC. v. Transcontinental Gas Pipe Line Corporation, 
365 U.S. 1 (1961). This case holds merely that Respond- 
ent could consider the ‘‘end use” of gas as one factor 
in the over-all public interest determination. The case 
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does not hold that Respondent may support a determina- 
tion of the public interest by merely expressing a self- 
serving conclusion without making any subsidiary findings 
rationally supporting its ultimate conclusion as to where 
the public interest lies. 


I. 


Section 7(a) of the Natural Gas Act precludes the 
Respondent from requiring a natural gas company to 
render additional natural gas service when to do so would 
impair the company’s ability to render adequate service 
to its existing customers. Section 7(a) of the Act protects 
the existing service being received by both the direct 
sale and resale customers of a natural gas company. In 
determining whether or not an impairment of service 
within the meaning of Section 7(a) will result, the con- 
trolling question is the service presently being rendered 
to the pipeline’s existing customers rather than a specific 
contractual manifestation thereof between the pipeline 


company and a given customer. In many cases Respond- 
ent has required a continuation of existing service even 
though there is no longer in existence an effective contract 
between the pipeline company and its customers requiring 
a continuation of such service. 


Til. 


Respondent’s finding of discrimination is contrary to the 
record and not supported by the reasoning on which it 
relies. 


Respondent purports to base its ultimate finding of 
discrimination on its conclusion that Mississippi has not 
performed its utility obligation to its utility customers. 
However, Respondent’s conclusion in this respect pre- 
supposes that a natural gas company has an obligation 
to expand its facilities indefinitely if Respondent deems 
such action becomes desirable to supply the utility cus- 
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tomers with additional quantities of gas. It has been 
squarely held that Respondent does not have authority to 
impose such an obligation. Panhandle Eastern Pipe Line 
Co. v. F.P.C., 204 F. 2d 675 (CA 3 1953). As a second 
ground in support of its finding of discrimination, Respond- 
ent states that while Mississippi has retained and extended 
its service to its industrial customers, its utility cus- 
tomers have been greatly restricted except for service 
through Transmission. The record shows that Mississippi 
has not extended its service to its industrial customers. 
The minimum processing needs of the industrial customers 
have not changed materially from what they were in 1942 
when Section 7(¢) of the Natural Gas Act was amended 
to require certificate authorization before a natural gas 
company could make direct industrial sales. Respondent’s 
own opinion discloses that Mississippi’s deliveries to its 
industrial customers have remained relatively constant 
over the last thirteen heating seasons. 


Respondent’s finding of discrimination is not predicated 
upon the inability of the utility customers to obtain the 
gas supply for rendering service to new customers. 
Rather, such findings of discrimination is predicated in 
material part upon the fact that the gas supply offered to 
the utilities would be delivered through the higher cost 
pipeline system of Mississippi’s subsidiary, Mississippi 
River Transmission Corporation. However, in Opinion 
No. 355 Respondent has recognized that the element of 
costs and rate levels are outside the scope of this pro- 
ceeding. Therefore, under these circumstances, cost con- 
siderations alone do not support a finding of discrimination. 


Respondent’s opinion and order gives rise to a dis- 
crimination in violation of Sections 4(b) and 5(a) of the 
Natural Gas Act because they require a curtailment of the 
existing service presently being rendered to Mississippi’s 
direct industrial customers without requiring any cor- 
responding curtailment of the substantial industrial 
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deliveries being made at the same time by Mississippi’s 
utility customers. 


ARGUMENT 
IL 


Respondent's 7(a) Determination Is Invalid Because the Ulti- 
mate “Public Interest” Finding in Terms of the Statutory 
Criterion of Section 7(a) Is Not Supported by Essential 
and Basic Supporting Findings of Fact 


In the proceeding below, Respondent determined that 
the daily capacity of the Mississippi pipeline system was 
534,000 Mcf® of natural gas per day. 468,795 Mef of this 
pipeline capacity was already reserved or allocated to the 
service of Mississippi’s utility customers. This left a 
balance of 65,205 Mef of pipeline capacity which for many 
years had been used by Mississippi in serving its industrial 
customers, including Petitioner. Respondent correctly 
concluded that: 


“The principal question at issue is whether this 
(65,205 Mcf of] capacity, or some of it, should be 
allocated to the utility customers, whereas it is now 
used to supply Mississippi’s direct sale industrial 
customers’? (R. 14367). 


In disposing of that issue, Respondent made only the 
general finding in the broad terms of ‘‘public interest,”’ 
the criterion set up by Section 7(a) of the Act. Respond- 
ent merely found “‘it is ‘necessary or desirable in the 
public interest’ under Section 7(a) that Mississippi supply 
additional capacity to its utility customers.’’ Respondent 
did not even purport to find the basic facts, from which 
may be inferred the ultimate fact in terms of the statutory 
criterion. 


Respondent’s opinion and order in this case ‘‘are not 


models of clarity as to the standards it applied... ” 


5 Mef is an abbreviation for 1000 cubic fect. 
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Michigan Consolidated Gas Co. v. F.P.C., 108 App. D.C. 
409, 283 F. 2d 204 (1960), cert. denied, 364 U.S. 913. 
Instead of making the essential and supporting findings, 
Respondent apparently seeks to predicate the ultimate 
statutory ‘‘public interest’’ criterion of Section 7(a) on the 
general statements that it is properly concerned with the 
end use of gas, citing F.P.C. v. Transcontinental Gas Pipe 
Line Corporation, 365 U.S. 1 (1961), and that Mississippi 
must give first consideration to the requirements of its 
utility customers to meet the needs of domestic and com- 
mercial users of natural gas (R. 14874). But as we shall 
demonstrate hereafter (pp. 14-16), Respondent’s reliance 
upon the Transco case, supra, is entirely misplaced. This 
case does not hold that administrative fiat is a valid sub- 
stitute for the basie findings without which this Court is 
unable to perform its reviewing function. As the Supreme 
Court stated in Colorado-Wyoming Gas Co. v. F.P.C., 324 
U.S. 626, 634 (1945) : 


‘<The review which Congress has provided for these 
rate orders is limited. Sec. 19(b), 15 U.S.C.A. § 717r(b) 
says that the ‘finding of the Commission as to the 
facts, if supported by substantial evidence, shall be 
conclusive.’ But we must first know what the 
‘finding’ is before we can give it that conclusive 
weight. We have repeatedly emphasized the need for 
clarity and completeness in the basic or essential 
findings on which administrative orders rest [Cita- 
tions omitted.] Their absence can only clog the 
administrative function and add to the delays in rate- 
making. We cannot dispense with them for Congress 
has provided the standards for judicial review under 
this Act. $19(b). The Courts cannot perform the 
function which Congress assigned to them in absence 
of adequate findings. Nor are they authorized under 
$19(b) to make findings and substitute them for those 
of the Commission.”’ 


This Court itself has emphasized the same point in 
Mississippi River Fuel Corp. v. F.P.C., 82 App. D.C. 208, 
163 F. 2d 433, 439 (1947), wherein it stated: 


ll 


‘‘The coordination of the two functions of administra- 
tive discretion and judicial review requires that the 
facts upon which the discretion is exercised, and the 
reasons, be clearly and completely stated.’’ 


Respondent’s opinion utterly fails to meet these essential 
requirements. 


In its order issued March 26, 1961, granting Mississippi’s 
petition to reopen, Respondent stated (R. 13655) : 


“In the present posture of these proceedings the 
Commission is of the opinion that the record is in- 
adequate to make a fair and reasonable determination 
of what changes, if any, may be required to be made 
in Mississippi’s tariff to allocate its system capacity 
among all customers served. In order to make such 
determination, it appears that it will be necessary to 
have in the record information concerning the present 
and estimated future requirements of all customers 
served by Mississippi, including those customers 
which presently are not parties to the proceeding. 
In order to make a fair and reasonable allocation con- 
sideration must be given to the comparative needs 
for gas. The present record is inadequate to weigh 
comparative needs.’’ (Italics supplied.) 


Here Respondent clearly recognized that a valid deter- 
mination of the reallocation issue required a full consider- 
ation of the comparative needs for gas among all customers 
served by Mississippi. The same point is implicitly and 
necessarily contained in Respondent’s analysis of the 
principal issue as being the extent to which the capacity 
of the Mississippi pipeline system, now being used to 
supply the industrial customers, should be reallocated to 
the utility customers (R. 14367). Relative need was not 
only a material consideration, but an important and vital 
one. Indeed, much of the evidence of the parties was 
directed toward this issue. Thus, a comparative deter- 
mination of need, and a basic or supporting comparative 
finding thereon, was essential to a valid determination 
of the ultimate statutory ‘“‘public interest’’ criterion. 
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Johnston Broadcasting Co. v. F.C.C., 85 App. D.C. 40, 175 
F. 2d 351 (1949). The record before the Respondent 
establishes that Petitioner is an existing customer of 
Mississippi, that in 1929, long prior to the passage of the 
Natural Gas Act, its Alton plant was redesigned to use 
natural gas as a fuel, that it has been purchasing its 
natural gas requirements from Mississippi since that time, 
and that the natural gas so purchased has been and is 
being used as a process fuel essential to that part of the 
glass manufacturing operation where the precise control 
of temperature variations is critical. Respondent’s own 
subsequent order issued October 15, 1962, In the Matters 
of Natural Gas Pipeline Company of America, et al.,° 
contains a striking recognition of the needs of the indus- 
trial customers, including Petitioner, and that the sub- 
stantial adverse effect on them and the public inevitably 
resulting from the curtailment of service prescribed by 
Opinion No. 355 was sufficient to constitute an emergency 
within the meaning of Section 7 of the Act.” In this order, 


Respondent stated (p. 3): 


“The instant docketed applications comprise a 
project which has as its basic purpose, deliveries to 
Mississippi Fuel’s direct industrial customers volumes 
of gas which were reallocated by the Commission in 
our Opinion No. 355, in Docket Nos. G-17567, et al., 
issued April 18, 1962. There we assigned to certain 
of Mississippi’s Fuel’s existing utility (resale) 
customers, some 35,000 Mef per day which Mississippi 
Fuel had been delivering to its direct industrial 


6 This order is printed in full as Appendix B, hereto. 


7Under Section 7(c) of the Act, Respondent ‘‘may issue a temporary 
certificate in cases of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hearing .. .’’. The 
order of October 15, 1962 granted temporary certificate authorization only. 
Final authorization may or may not be forthcoming. Such temporary authori- 
zation is limited to the period terminating December 1, 1963. The above noted 
Natural application has been consolidated with a competing application. 
It is not at all unlikely that the consolidated procecdings will require several 
years to process to completion before Respondent and the Courts. 
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customers on an alleged ‘firm basis’. This left approx- 
imately 25,000 Mcf per day available for delivery to 
said industrial customers. Mississippi Fuel now 
contends that without the temporary authorizations 
it will not only be unable to meet the comparatively 
small increased requirements of its resale customers 
now anticipated since the issuance of Opinion No. 355 
but will, more importantly, cause it to drastically 
curtail the anticipated needs of its direct industrial 
customers on many days during the coming winter 
season. This in turn, says Mississippi Fuel, will 
cause plant shutdowns with a resultant rise in un- 
employment in the St. Louis area. 


“‘There can be no dispute that by our action as 
reflected in Opinion No. 355 the volume of 35,000 Mef 
of natural gas per day was taken away from industrial 
consumers in the St. Louis area. Our reasons for so 
doing are fully set forth in that Opinion. We are of 
the opinion, however, that we should do everything 
in our power to prevent the curtailment or shutdown 
of industrial activity with the resultant consequence 
of hardship which would be created by a rise in 
unemployment during the winter period. In our view 
this constitutes an ‘emergency’ within the meaning of 
Section 7 of the Act.’’ 


Petitioner is also an ‘‘ultimate consumer’’ of natural 
gas. As the Supreme Court has stated in Colorado Inter- 
state Gas Co. v. F.P.C., 324 U.S. 581, 596 (1945): 


“*, . . Industrial users are as much a part of the 
‘public? as domestic users and other commercial 
users.”’ 


In Michigan Consolidated Gas Co. v. F.P.C., 108 App. 
D.C. 409, 283 F. 2d 204 (1960), cert. denied, 364 U.S. 913, 
Respondent made the comparative finding that the needs 
for gas of Panhandle’s customers were greater than the 
needs of Michigan Consolidated. This Court set aside 
that finding because it was based on an improper space 
heating saturation test. 
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But in the instant case Respondent did not, as far as its 
opinion discloses, weigh or balance the needs of the in- 
dustrial customers for a maintenance of their existing 
service to supply their processing requirements against 
the needs of the potential new customers of the utilities 
who are now using an alternate fuel. Respondent made 
no comparative finding of need but only the ultimate finding 
of ‘public interest’’ in terms of the statute. When con- 
fronted with the same issue in Saginaw Broadcasting Co. 
v. F.C.C., 68 App. D.C. 282, 96 F. 2d 554 (1938), cert. 
denied, 305 U.S. 613, this Court squarely held that a finding 
of fact in the broad terms of the statutory criterion of 
‘¢public convenience”? or ‘‘public interest’? was not 
sufficient to support an order of the Commission. This 
Court went on to state (96 F. 2d at 560) : 


‘We now rule that findings of fact, to be sufficient to 
support an order, must include what have been above 
described as the basic facts, from which the ultimate 
facts in the terms of the statutory criterion are 
inferred.”’ 


See also Tri-State Broadcasting Co. v. F.C.C., 68 App. 
D.C. 292, 96 F. 2d 564, decided the same day. 


As previously stated, Respondent appears to base its 
ultimate statutory ‘‘public interest’? criterion upon its 
interpretation of F.P.C. v. Transcontinental Gas Pipe Line 
Corporation, 365 U.S. 1 (1961), together with the state- 
ment that under the holding in that case it has authority 
to consider ‘‘end use”’ of gas; and the further statement 
that Mississippi must give first consideration to the 
requirements of its utility customers to meet the needs of 
domestic and commercial users of natural gas. 


In the Transco case, supra, the Court held no more than 
that the Respondent could consider the ‘‘end use”’ of gas 
(there, boiler fuel), as one factor in the over-all public 
interest determination of whether to grant or deny the 
certificate application sought by the pipeline company. 
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The Petitioner herein does not contend that Respondent 
was precluded from giving any consideration to the end 
use of gas in the instant case. However, Petitioner 
vigorously urges upon the Court its position that such 
consideration does not dispense with the necessity of a 
comparative weighing or balancing of need for gas and a 
comparative finding thereon. Nor does it dispense with 
a consideration of the adverse effects upon Petitioner and 
the public in the St. Louis, Missouri area that will result 
from a deprivation of the much needed processing fuel 
for manufacturing operations. This is particularly true 
in the instant case where inferior or boiler fuel usage of 
gas is not involved. As clearly indicated by the Court’s 
opinion in Transco, the dispute there was over the 
“economic waste’’ of gas, that is, whether it was un- 
desirable to permit gas to be used for purposes (boiler 
fuel) adequately served by other fuels. 365 U.S. 14, 20. 
Here, the ‘‘use’’ is the highest type of industrial use, and 
there is no adequate substitute. Neither any party to the 


administrative proceeding, nor did Respondent, controvert 
the fact that the gas delivered to Petitioner’s plant is 
consumed for the highest type of superior industrial use. 
Respondent has recognized that natural gas is peculiarly 
suited to the glass manufacturing operation. In its 1940 
Annual Report to the Congress, Respondent stated: 


‘‘Careful study of the entire problem may lead to 
the conclusion that use of natural gas should be 
restricted by functions rather than by areas. Thus, it 
is especially adapted to space and water heating in 
urban homes and other buildings and to the various 
industrial heat processes which require concentration 
of heat, flexibility of control, and uniformity of 
results. Industrial uses to which it appears par- 
ticularly adapted include the treating and annealing 
of metals, the operation of kilns in the ceramic, 
cement, and lime industries, the manufacture of glass 
in its various forms, and use as a raw material in the 
chemical industry. General use of natural gas under 
boilers for the production of steam is, however, under 
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most circumstances of very questionable social 
economy.’’ 20 F.P.C. Ann. Rep. 79 (1940).* 


Thus, in the light of Respondent’s own pronouncements, 
the ‘‘economic waste’’ issue presented in Transco, supra, 
is not even remotely applicable to Petitioner’s use of gas. 
The Transco ease cannot be construed as holding that, 
where no question of inferior usage is presented, Respond- 
ent may nevertheless support a determination of the 
public interest by merely expressing a self-serving con- 
clusion, without making any subsidiary findings rationally 
supporting its ultimate conclusion as to where the public 
interest lies. 

In Atlantic Refining Company v. Public Service Com- 
mission of New York, 360 U.S. 378, 391 (1959), the Supreme 
Court held in determining the ‘“‘public convenience and 
necessity’? that the Respondent was required to evaluate 
all factors bearing on the public interest. In determining 
the validity of an order of the Federal Communications 
Commission, this Court held in Democrat Printing Co. v. 
F.C.C., 91 App. D.C. 72, 202 F. 2d 298, 308 (1952) : 


“If the requirements of the public interest are to 
be satisfied, the Commission must consider not only 
the public benefit from the operation of the new 
station, but also any public loss which it might 
occasion. Only by such a balancing can the Commis- 
sion reach a legally valid conclusion in the ultimate 
question of the public interest.”’ 


Respondent’s ultimate statutory “* public interest”’ finding 
is based on nothing more than an unsupported self-serving 
declaration that the potential residential and commercial 


8 The 1940 Annual Report of Respondent was cited with approval by the 
Supreme Court in F.P.C. v. Hope Natural Gas Company, 320 US. 591, 617 
(1944); F.P.C. v. East Ohio Gas Company, 338 U.S. 464, 469 (1950); 
and the part set forth above was quoted in full in support of the Court’s 
decision in F.P.C. v. Transcontinental Gas Pipe Line Corporation, 365 U.S. 
1, 11 (1961), on which Respondent now relies. 
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customers of the utilities ought to have the gas rather 
than the existing direct industrial customers who are now, 
and for a long period of time have been, using it for much 
needed processing fuel. No criteria or appropriate 
standards for Respondent’s ultimate ‘‘public interest’’ 
determination can be gleaned from its opinion. The needs 
of the industrial customers, including Petitioner, and the 
adverse effect on them and their employees, which 
Respondent’s order of October 15, 1962 (Appendix B) now 
recognizes as resulting from the substantial curtailment 
of their essential processing fuel, are factors which are not 
only not weighed or balanced, they are not even men- 
tioned or discussed in the opinion. Consideration of these 
factors is essential to a valid determination of the public 
interest. Their absence requires a reversal and remand 
of Respondent’s order. 


Il. 


Section 7(a) of the Natural Gas Act Does Not Authorize 
Respondent to Impair the Existing Service to Mississippi's 
Industrial Customers 


Section 7(a) of the Natural Gas Act makes no distinction 
between the direct sale and resale customers of a natural 
gas company. It protects the existing service received by 
both classes. It prohibits any action by the Respondent 
which would impair, much less completely destroy, the 
service presently received by one class of customers in 
order to provide additional service to another class of 
customers to enable the latter group to take on new loads. 


The proviso contained in Section 7(a) expressly states: 


“That the Commission shall have no authority to 
compel . . . such natural-gas company to . . . sell 
natural gas when to do so would impair its ability 
to render adequate service to its customers.”’ 


The legislative history of Section 7(a) is most enlightening. 
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At the hearings on H.R. 11662,° Mr. Dozier DeVane, 
then the Solicitor of the Federal Power Commission, made 
it plain that the scope of the Commission’s power under 
Section 7(a) was to be extremely limited. The following 
colloquy is particularly pertinent (Hearings, p. 38): 


“Mr. Lea: Mr. DeVane, I notice in line 7 of page 9 
[referring to section 7(a)], that it is limited to com- 
munities within or immediately adjacent to the ter- 
ritory occupied or served by such natural-gas com- 
pany. 

‘¢Mr. DeVane: The section is quite restricting, that 
is correct.”? (Footnote and bracketed material added.) 


And again (Hearing, p. 39): 


“Mr. Lea: Is there not also this further limitation 
set out in line 9 of section 7 [reading]: 


which can be supplied adequately without undue 
disturbance of existing service requirements, or 
those reasonably to be anticipated. 


“Mr. DeVane: I was trying to state the conditions 
precedent in my answer to Mr. Cole’s question. There 
must be all of those conditions precedent. The com- 
pany must have the gas; you cannot make the company 
go out and buy gas to fill its pipe lines to capacity ; 
it must have extra capacity in its pipe line, and the 
line must be in close proximity to the community. 
Now, if all those conditions precedent are present, then 
the authority is conferred upon the Commission to 
require the service to the community. 


* * * 


“Mr. Cooper: Do I understand it is not the purpose 
of the Commission to tell a gas company that it would 
have to serve another community that does not have 
gas now? 


“Mr. DeVane: No; there is no provision in here like 


923 Public Documents, Catalog 1240. 
10 The sponsor of the bill. 
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that, Mr. Cooper; what I spoke of awhile ago are the 
restrictions set out in Section 7. They are these: 
Where you have a gas line, with gas at the source, 
and territory contiguous to the line which could be 
supplied without undue disturbance to existing service 
requirements, the Commission may order that such 
territory be served.’ 7 


The Respondent itself has recognized that Section 7(a) 
cannot be invoked to compel a natural gas company to 
furnish new or additional service where to do so would 
impair the existing service being rendered to the existing 
customers of the pipeline. 


In an earlier Section 7(a) proceeding, In the Matter of 
New River Gas Company, 11 F.P.C. 667 (1952), Respond- 
ent held (p. 670) : 


‘*Tt is not in the public interest to require Seaboard 
or Columbia to ‘impair’ industrial sales so that in turn 
New River may make industrial sales, and, thus, as 
New River contends, make economic the construction 
and operation of the 55 mile lateral.’’ 


Respondent has also recognized that the obligation of a 
pipeline company to continue to serve its present cus- 
tomers, including industries, is greater than its obligation 
to satisfy presently available but unattached loads. In 
Cabot Gas Corp. and Godfrey L. Cabot, Inc., 3 F.P.C. 582, 
595 (1943), Respondent stated: 


‘<Similarly, the obligation of the public utility to con- 
tinue service already undertaken, without preference, 
is greater than the corresponding obligation of the 
utility to serve all consumers in the general service 
area in which its operations are conducted.’’ 


Respondent appears to base its ‘‘no impairment’’ 
finding in large part on its determination that the con- 
tracts between Mississippi and its industrial customers, 


11 The provisions of H.R. 11662, in all respects here material, were incor- 
porated into H.R. 4008, 75th Cong., and into Section 7(a) of the bill 
signed into law as the Natural Gas Act. 
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strictly construed, obligate Mississippi to furnish an in- 
terruptible service rather than firm. This interpretation 
in turn is predicated on the existence of a curtailment 
clause in the industrial contracts. Petitioner denies the 
validity of Respondent’s interpretation of the effect to 
be given this clause” in the contract. In Petitioner’s view 
the controlling question under the Natural Gas Act is the 
service being rendered, and the need therefor, rather than 
the specific contractual manifestation thereof between the 
parties. 


With particular reference to the ‘impairment of service’ 
clause in Section 7(a), the statutory emphasis is on 
‘service’? rather than ‘‘contract.”’ In Sunray Mid- 
Continent Oil Co. v. F.P.C., 364 US. 137, 152 (1960), the 
Supreme Court stated: 


“<The Commission’s practice supports its authority 
here in the terms of § 7(e)._ It has long drawn a 
distinction between the underlying service to the public 
a natural gas company performs and the specific 
manifestation — the contractual relationship — which 


. 


that service takes at a given moment.”’ 


In one of the very early cases decided under the Natural 
Gas Act, Respondent held that the expiration or termina- 
tion of a contract was not the controlling consideration in 
determining whether natural gas service should be con- 
tinued or abandoned. United Gas Pipe Line Company, 
3 F.P.C. 3, 9 (1942). This Court is fully cognizant of the 
fact that in the abandonment proceedings presented to this 
Court in Michigan Consolidated Gas Co. v. F.P.C., 283 


12 The curtailment clause was not inserted jn the contracts with Mississippi’s 
industrial customers until 1951 after Mississippi had been operating under 
emergency service rules for some time (R. 344). Sce also 6 F.P.C. 280, 287. 
These emergency service rules are no longer in effect. The distinction between 
the firm and interruptible industrial service rendered by Mississippi has been 
recognized by Respondent on prior occasions. Mississippi River Fuel Cor- 
poration, 4 F.P.C, 340 (1945); 5 F.P.C. 206 (1946) ; 6 F.P.C. 280 (1947); 
9 F.P.C. 198 (1950). 
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F. 2d 204 (1960), the contract between Consolidated and 
Panhandle had long since expired. 


Thus, it is clear that the service actually being rendered 
to the industrial customers, including Petitioner, rather 
than the written contractual manifestation thereof between 
the parties, is the controlling consideration in determining 
whether there has been an impairment of service within 
the meaning of Section 7(a) of the Act. 


For the foregoing reasons, it is respectfully submitted 
that Respondent’s finding and conclusion that increasing 
the stated demands of Mississippi’s utility customers, as 
provided in Paragraph (B) of the order accompanying 
Opinion No. 355, will not impair Mississippi’s ability to 
render adequate service to its direct industrial customers, 
is contrary to fact as well as contrary to the express 
provisions of Section 7(a) of the Natural Gas Act, the 
legislative history thereof, the decided case law and 
Respondent’s own prior decisions. 


Til. 


Respondent's Finding of Discrimination Is Contrary to the 
Record and Does Not Follow Rationally from Subsidiary 
Findings Based on the Record 


Respondent’s finding of discrimination or preference 
within Section 5(a) of the Act is predicated on the 
following rationale: 


Mississippi has not performed its utility obligation to 
its utility customers. It has retained and extended its 
service to its industrial customers while it would not 
extend additional service to its utility customers except 
for service through the higher cost facilities of its sub- 
sidiary, Mississippi River Transmission Corporation 
(Transmission). Under these circumstances, Mississippi’s 
“practice or contract’? is ‘‘unduly discriminatory or 
preferential’? under Section 5(a). 
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Respondent’s rationale is subject to several infirmities. 


In its Opinion, Respondent states, ‘On the basis of the 
record and within the scope of the proceeding, we agree 
with the Examiner that a remedy is required’’ (R. 14374). 
That remedy was to force an expansion of service by the 
Mississippi pipeline system by reallocating to the utility 
customers, for new and additional service, the greater part 
of the capacity of the pipeline which was then being used 
to supply the existing needs of the existing industrial cus- 
tomers. Respondent would accomplish this forced expan- 
sion of service by Mississippi through an order reallocating 
the pipeline capacity, thereby making it impossible for 
Mississippi to continue its existing service to its existing 
industrial customers in the absence of an expansion. 
Clearly, Respondent’s reference in its opinion to Missis- 
sippi’s failure to perform its utility obligation to its utility 
customers (R. 14374), presupposes that the Natural Gas 
‘Act authorizes Respondent to impose a mandatory obliga- 


tion upon a natural gas company to enlarge its facilities to 
supply whatever additional quantities of gas its utility cus- 
tomers may require for new or additional service at any 
time in the future. However, Section 7(a) of the Act ex- 
pressly provides that ‘‘the Commission shall have no au- 
thority to compel the enlargement of transportation facili- 


ties for such purposes .. .’”. 

In this connection it has been squarely held in a series 
of cases that Respondent does not have power, either 
directly or indirectly, to impose such an obligation. 
This is true even though the pipeline company may have 
unduly discriminated against one group of customers by 
agreeing to deliver larger quantities of gas to other of 
its customers. Panhandle Eastern Pipe Line Co. v. F.P.C., 
904 F. 2d 675 (CA 3, 1953) ; Central West Utility Company 
v. F.P.C., 236 F. 2d 287 (CA 3, 1956) ; Central West Utility 
Company v. F.P.C., 247 F. 24 306 (CA 3, 1957). Thus, 
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Mississippi’s alleged failure to perform its ‘‘utility obliga- 
tions’? to its utility customers does not form a valid 
predicate for a finding of discrimination within the mean- 
ing of Section 5(a). 


There is likewise no merit in Respondent’s second, basis 
for its finding of discrimination, namely, that while 
Mississippi has retained and extended its service to its 
industrial customers, its utility customers have been 
greatly restricted except for service through Transmission. 


Natural gas service to many of Mississippi’s industrial 
customers commenced long before February 7, 1942, the 
effective date of the amendment to Section 7(c) of the 
Natural Gas Act requiring certificate authorization before 
a natural gas company could lawfully make such direct 
industrial sales.* Service to Petitioner commenced in 
1929 (R. 683). 


On February 7, 1942, Mississippi’s capacity was 135,000 
Mef per day (R. 1942). On that day deliveries to the 


industrials were 84,297 Mef and deliveries to the utilities 
were 44,124 Mef. The contracts for the firm industrial 
deliveries totaled 71,590 Mef (R. 1940-42). This industrial 
service was protected by the so-called ‘‘Grandfather’’ 
clause of Section 7(¢c) as amended on February 7, 1942. 
The volume of 71,590 Mef in effect on February 7, 1942 is 
greater than the minimum aggregate total gas requirements 
for essential processing needs of all Mississippi’s existing 
industrial customers as determined by Respondent in 
Opinion No. 355 (R. 14384). Furthermore, Respondent’s 
own opinion concedes that in the thirteen heating seasons 
from 1948-1949 to 1960-1961, the peak day deliveries to the 


13 Public Law No. 444, 77th Congress, Chapter 49, 2d Session [H.R. 5249], 
56 Stat. 83. 
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industrial customers have not varied greatly; and that 
these deliveries have ranged from a low of 58,710 Mef in 
the last heating season to a high of 71,717 Mcef during the 
1959-1960 heating season (R. 14373). Thus, the peak day 
deliveries to the present and existing industrial customers 
have remained relatively constant. While Respondent 
makes reference in its opinion (R. 14373) to an increase, 
effective April 1, 1960, in Mississippi’s contractual obliga- 
tions to its industrial customers from 82,000 Mef to 98,000 
Mef per day, Respondent completely disregards the fact 
that in its view it has characterized these contracts as 
calling for interruptible service only. Respondent did not 
authorize an increase in Mississippi’s pipeline capacity 
above the 534,000 Mef of capacity found to exist in Opinion 
No. 355. Hence, no additional pipeline capacity was avail- 
able to make increased industrial sales. Consequently, on 
Respondent’s own theory, the increase in interruptible 
quantities could not result in an increase in deliveries to 
the industries. Thus, Opinion No. 355 is utterly devoid of 


any valid basis for the conclusion that Mississippi has 
extended its service to its industrial customers. 


In addition, we respectfully submit that a finding or 
conclusion of discrimination under Section 5(a) may not 
lawfully be predicated on a comparison of maintenance of 
existing service to the industrial customers based on their 
existing operations and requirements which have not 
changed materially over the years with the combined total 
of not only the existing requirements of the distribution 
companies for their presently attached loads, but in addi- 
tion, their estimated requirements for the estimated num- 
ber of customers who have indicated a desire for natural 
gas service. As this Respondent has itself recognized in 
Cabot Gas Corp., et al., 3 F.P.C. 582, 595 (1943) : 

“‘Similarly, the obligation of the public utility to 


continue service already undertaken, without prefer- 
ence, is greater than the corresponding obligation of 
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the utility to serve all consumers in the general 
service area in which its operations are conducted.”’ 


Petitioner did not during the proceedings below, nor 
does it now, take any position on whether the costs of the 
Transmission gas supply should be rolled in with the costs 
of the Mississippi gas supply. Nor does Petitioner take 
any position on the merger applications of Mississippi 
and Transmission now pending before Respondent at 
Docket Nos. CP63-12 and CP63-13, which merger has 
already been virtually approved in advance by Respond- 
ent in Opinion No. 355 (R. 14372). However, it is an 
obvious fact that the merger, when formalized, will 
eliminate any cost differential with reference to service 
from what were two separate pipeline systems. It is also 
a fact that Respondent’s finding of discrimination was not 
predicated upon the inability of the utility companies to 
obtain additional supplies of natural gas, but on the fact 
that the furnishing of the additional utility gas require- 
ments for new customers through Transmission would be 
more expensive than if purchased from Mississippi. 
Indeed, the record demonstrates that Laclede Gas Com- 
pany and Illinois Power Company, Mississippi’s largest 
utility customers, could have obtained all of the gas they 
desired for new service by merely accepting the gas 
offered to be made available to them by Transmission (R. 
9395-98, 2429, 2433-35, 9324, 9326, 9410, 9421). Further- 
more, in Opinion No. 339 and the order issued December 
14, 1960 modifying said opinion, Respondent determined 
the Transmission proposal to be in the public interest and 
required by the public convenience and necessity ( 24 F.P.C. 
1020, 1068). Although Respondent states that it is now 
of the opinion that it was not in the public interest to estab- 
lish this separate supplier of gas, such finding and con- 
clusion does not at this late date furnish a proper record 
predicate in this proceeding for a reallocation of Missis- 
sippi’s available capacity on the grounds of discrimination 
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or preference in service under Section 5(a). Further- 
more, in its instant opinion, Respondent has recognized 
that the elements of cost and rate levels are outside the 
scope of this proceeding (Footnote 13 on R. 14374). In 
view thereof, cost considerations alone will not, under the 
circumstances of this case, support a finding of discrimina- 
tion. 


Respondent’s reference to the cost of the Transmission 
gas does not furnish a basis for any inference whatever 
that the industrial customers are not paying all of the 
costs properly assignable to the gas which they receive 
(whether such costs be computed on a rolled-in or separate 
company basis). The costs to the utilities of the gas pur- 
chased from Mississsippi is 31.7¢ per Mef at a 60% load 
factor. Purchases made by the utility customers for Trans- 
mission gas cost them 46.3¢ per Mef at a 75% load factor. 
Owens-Illinois is presently paying 48¢ per Mef for gas 
from Mississippi. However, the utilities purchasing gas 
from Transmission purchase tremendously greater voluines 
from Mississippi and thus, their weighted average gas pur- 
chase costs are far below the price which Owens-Illinois is 
presently paying. Thus, Owens-Illinois is more than pay- 
ing its own way even on a rolled-in basis. 


Respondent found and concluded that there was no justi- 
fication in the record for favoring the industrial custom- 
ers of the utilities over Mississippi’s direct industrial 
customers (R. 14374). However, the manner in which 
Respondent reallocated the gas, as demonstrated by Ap- 
pendix A (R. 14384) attached to Opinion No. 355, gives 
rise to discrimination against the direct industrial cus- 
tomers of Mississippi in violation of Sections 4(b) and 5(a) 
of the Natural Gas Act. 


A substantial part of the gas presently being received 
from Mississippi by Laclede and Illinois Power, Missis- 
sippi’s two largest utility customers, is presently being 
sold by them to their own industrial customers. Even as 
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of the end of 1958, Laclede had 2,080 firm industrial cus- 
tomers and 169 interruptible industrial customers. It did 
not curtail deliveries to any firm industrial customer in 
the 1958-59 heating season (R. 1649, 8211). At the same 
date, Illinois Power had 40 firm and 40 interruptible indus- 
trial customers with none of the firm customers being 
curtailed (R. 1550, 7135). Not only are these two major 
utilities now selling gas to their own industrial customers, 
but they intend to sell additional gas industrially (R. 8211, 
9428, 9437-38). The requirements of the industrial cus- 
tomers of the utilities in the St. Louis area, as shown on 
Appendix A of Opinion No. 355, are 63,652 Mef, and the 
requirements of Mississippi’s direct industrial customers 
in the St. Louis area are shown as only 50,343 Mef (R. 
14384).4 The end result of Respondent’s order, insofar 
as it increases the stated or contract demands of Missis- 
sippi’s utility eustomers, simply means that the utility 
customers receive additional gas which may be diverted to 
any use, that is, new residential, commercial or even addi- 
tional industrial sales. 


The record reveals little as to the utility-served indus- 
tries’ uses of gas, the products made by them, or the 
significance of their products or operations to the local or 
national economy. In contrast, the needs of the direct 
industrial customers was thoroughly spelled out on the 
record. The essential processes for which they use the gas, 
the type of industry, and the importance thereof to the 
national economy, were also shown. Under the terms of 
Opinion No. 355, in no event will there be an impairment 
of service to the industrial customers of the utilities in the 
St. Louis area. Under the terms of Respondent’s order, 
the 63,652 Mef of utility industrial sales will not be inter- 
rupted or impaired. This class of industrial customers 


14 The total firm service requirements of all of Mississippi’s direct industrial 
customers, including those located between Misssisippi’s Crossett, Arkansas 
Compressor Station and the St. Louis area, are shown as 61,202 Mcf per day 
on Appendix A. 
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will continue to receive its existing service. In contrast, 
the essential service required by the direct industrial cus- 
tomers of Mississsippi for their manufacturing operations 
will be in fact seriously curtailed and impaired. Thus, the 
necessary and inevitable end result of the Order accom- 
panying Opinion No. 355 is a discrimination against the 
direct industrial customers with reference to the service to 
be rendered to them in violation of Sections 4(b) and 5(a) 
of the Act. 


CONCLUSION 


Wuererore, for all of the foregoing reasons, it is re- 
spectfully submitted that Respondent’s Opinion No. 355 and 
accompanying order issued April 18, 1962, should be re- 
versed insofar as such Opinion and accompanying order re- 
allocate or reassign, for new service to new customers of 
the local utility companies, the greater part of the capacity 
of the Mississippi natural gas pipeline system which for 
many years has been utilized in supplying the processing 


fuel requirements of Petitioner and other existing direct 
industrial customers of Mississippi, and insofar as such 
Opinion and accompanying order require Mississippi to 
adopt revisions to its FPC Gas Tariff limiting firm service 
to the direct industrial customers to 25,000 Mef per day. 


Respectfully submitted, 


Watter E. GaLuaGHER 

Grorce J. MEIBURGER 
Gatuacer, Connor & BoLanp 
821 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for 
Owens-Illinois Glass Company 
Frep EK. FULLER 
Fuzer, SENEY, HENRY AND Hopce 
800 Owens-Illinois Building 
Toledo 4, Ohio 


Of Counsel 
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APPENDIX A 


The pertinent provisions of the Natural Gas Act of June 
21, 1938, 52 Stat. 821, as amended, 15 U.S.C. §§ 717-717w, 
are as follows: 


Section 4(b). No natural-gas company shall, with re- 
spect to any transportation or sale of natural gas subject to 
the jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or subject 
any person to any undue prejudice or disadvantage, or (2) 
maintain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as be- 
tween localities or as between classes of service. 


* * * * * * * * * * 


Section 5. (a) Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint of any 
State, municipality, State commission, or gas distributing 
company, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natu- 
ral-gas company in connection with any transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or that any rule, regulation, practice, or 
contract affecting such rate, charge, or classification is 
unjust, unreasonable, unduly discriminatory, or prefer- 
ential, the Commission shall determine the just and rea- 
sonable rate, charge, classification, rule, regulation, prac- 
tice, or contract to be thereafter observed and in force, 
and shall fix the same by order: Provided, however, That 
the Commission shall have no power to order any in- 
crease in any rate contained in the currently effective 
schedule of such natural-gas company on file with the 
Commission, unless such increase is in accordance with 
a new schedule filed by such natural-gas company; but 
the Commission may order a decrease where existing rates 
are unjust, unduly diserminatory, preferential, otherwise 
unlawful, or are not the lowest reasonable rates. 


° e s * s * * e 
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Section 7. (a) Whenever the Commission, after notice 
and opportunity for hearing, finds such action necessary 
or desirable in the public interest, it may by order direct 
a natural-gas company to extend or improve its transpor- 
tation facilities, to establish physical connection of its 
transportation facilities with the facilities of, and sell 
natural gas to, any person or municipality engaged or 
legally authorized to engage in the local distribution of 
natural or artificial gas to the public, and for such pur- 
pose to extend its transportation facilities to communities 
immediately adjacent to such facilities or to territory 
served by such natural-gas company, if the Commission 
finds that no undue burden will be placed upon such 
natural-gas company thereby: Provided, That the Com- 
mission shall have no authority to compel the enlarge- 
ment of transportation facilities for such purposes, or to 
compel such natural-gas company to establish physical 
connection or sell natural gas when to do so would impair 
its ability to render adequate service to its customers. 


* * * * ° * * * ° * 


(c) No natural-gas company OF person which will be 
a natural-gas company upon completion of any proposed 
construction or extension shall engage in the transporta- 
tion or sale of natural gas, subject to the jurisdiction of 
the Commission, or undertake the construction or exten- 
sion of any facilities therefor, or acquire or operate any 
such facilities or extensions thereof, unless there is in 
force with respect to such natural-gas company a certifi- 
cate of public convenience and necessity issued by the 
Commission authorizing such acts or operations: Pro- 
vided, however, That if any such natural-gas company or 
predecessor in interest was bona fide engaged in trans- 
portation or sale of natural gas, subject to the jurisdic- 
tion of the Commission, on the effective date of this amend- 
atory Act, over the route or routes or within the area 
for which application is made and has so operated since 
that time, the Commission shall issue such certificate with- 
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out requiring further proof that public convenience and 
necessity will be served by such operation, and without 
further proceedings, if application for such certificate is 
made to the Commission within ninety-days after the effec- 
tive date of this amendatory Act. Pending the determi- 
nation of any such application, the continuance of such 
operation shall be lawful. 

In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judg- 
ment may be necessary under rules and regulations to be 
prescribed by the Commission; and the application shall 
be decided in accordance with the procedure provided in 
subsection (e) of this section and such certificate shall be 
issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hear- 
ing, pending the determination of an application for a 
certificate, and may by regulation exempt from the re- 
quirements of this section temporary acts or operations 
for which the issuance of a certificate will not be required 
in the public interest. 


* * * * * * * * * * 


The pertinent provision of the Administrative Procedure 
Act of June 11, 1946, 60 Stat. 237, as amended; 5 U.S.C. 
§ 1001 et seq. is as follows: 


Sec. 10. (e) Score or rEview.—So far as necessary to de- 
cision and where presented the reviewing court shall decide 
all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or appli- 
cability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise not 
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in accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 


APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. CP62-243 and CP61-339 


Natura, Gas Preevrne Company or AMERICA 


Docket Nos. CP62-242, CP61-341, CP62-76 and CP61-339 


Mississrprr River TRANSMISSION CoRPORATION 


Docket No. CP61-341 
Mississrpp1 River Fvet Corporation 


Order Granting Request for Temporary Authorization as 
Modified By the Commission 


(Issued October 15, 1962) 


By our notice of July 12, 1962, the above-designated 
docketed applications and motions therein of Natural Gas 
Pipeline Company of America (Natural), Mississippi River 
Transmission Corporation (Mississippi Transmission) and 
Mississippi River Fuel Corporation (Mississippi Fuel) 
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were consolidated and set for formal hearing. However, 
upon review of a motion filed by Oklahoma Illinois Gas 
Pipeline Company (Oklahoma Illinois) for consolidation of 
its application in Docket No. CP62-260 with the Natural, 
et al., applications the aforesaid hearing was postponed.? 
We are issuing this day our order consolidating with the 
Natural, et al., applications, the application of Oklahoma 
Tllinois along with sundry other related producer applica- 
tions and rescheduling the date for formal hearing. 


In the Natural, et al., applications, Natural proposes to 
construct facilities so as to increase the design day sales 
capacity of its pipeline system by 35,000 Mef and sell an 
equivalent amount of natural gas, on a firm basis, to Mis- 
sissippi Transmission for resale by the latter to Mississippi 
Fuel. Mississippi Fuel in turn would resell it to its cus- 
tomers in the St. Louis, Missouri area and other parts of 
its system. No additional facilities are required by Missis- 
sippi Transmission or Mississippi Fuel. Delivery of the 
gas is to be effected through use of existing facilities inter- 
connecting Mississippi Transmission with Natural and 
Mississippi Transmission with Mississippi Fuel. 


On September 24, 1962, in view of the virtual impossi- 
bility for the timely issuance of permanent authorization 
to meet its alleged increased requirements for this winter, 
Mississippi Fuel filed a request for temporary authoriza- 
tion for the sale of an additional 35,000 Mcf per day. 
Simultaneous with Mississippi Fuel’s request, Mississippi 
Transmission filed a request for temporary authorization 
to sell to Mississippi Fuel 35,000 Mcf per day which it 
would acquire from Natural. Natural in its request for 
temporary authorization filed concurrently with the afore- 
said two requests makes reference to the Second Supple- 
ment to its application in Docket No. CP62-243 wherein it 
alleges an ability to deliver the 35,000 Mef per day during 


1 See our notice of September 4, 1962. 
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the 1962-1963 winter heating season by overloading certain 
of its compressor engines thereby eliminating the need for 
constructing any facilities during this period of delivery. 
In addition to the requests for temporary authorization all 
three applicants filed related rate schedules and service 
agreements. 


Answers and objections to the requests for temporary 
authorization were filed by Fuels Research Council, Inc., 
National Coal Association, United Mine Workers of 
America and Mid-West Coal Producers Institute, Inc. (Coal 
Interests) jointly, and by Trunkline Gas Company (Trunk- 
line). A joint telegraphic response to the objections was 
filed by Mississippi Transmission and Mississippi Fuel. 


In the main, the Coal Interests object to the granting of 
the requested temporary authorizations on the ground that 
no emergency has been demonstrated. 


* © * Indeed, it is difficult to imagine any true emer- 
gency occurring in the St. Louis area this winter inas- 


much as the distribution customers served by Fuel 
have recently been allocated substantial additional 
supplies of Fuel’s gas, scheduled to be delivered this 
fall, from Docket No. G-17567, et al., proceedings re- 
ferred to above. If the temporary request is intended 
to obtain temporary gas for direct industrial cus- 
tomers of Fuel, it must be concluded that neither the 
industrials nor their needs are specified with particu- 


larity in the application for temporary certificate. 
** 2 


Although we agree with the Coal Interests’ observation 
that the markets to be served with the proposed 35,000 Mef 
per day under temporary authorization are not spelled out 
with any degree of specificity, and it is to be expected that 
this deficiency will be rectified on the record of the formal 
hearing, nevertheless we find that sufficient cause does exist 


2Coal Interests answer and objection to granting of requested temporary 
authorizations filed September 27, 1962, pp. 2-3. 
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for our granting of the temporary authorizations sought 
as hereinafter modified. 


The instant docketed applications comprise a project 
which has as its basic purpose, deliveries to Mississippi 
Fuel’s direct industrial customers volumes of gas which 
were reallocated by the Commission in our Opinion No. 355, 
in Docket Nos. G-17567, et al., issued April 18, 1962. There 
we assigned to certain of Mississippi Fuel’s existing utility 
(resale) customers, some 35,000 Mef per day which Missis- 
sippi Fuel had been delivering to its direct industrial cus- 
tomers on an alleged ‘‘firm basis’. This left approxi- 
mately 25,000 Mef per day available for delivery to said 
industrial customers. Mississippi Fuel now contends that 
without the temporary authorizations it will not only be 
unable to meet the comparatively small increased require- 
ments of its resale customers now anticipated since the 
issuance of Opinion No. 355 but will, more importantly, 
cause it to drastically curtail the anticipated needs of its 
direct industrial customers on many days during the com- 
ing winter season. This in turn, says Mississippi Fuel, 
will cause plant shutdowns with a resultant rise in unem- 
ployment in the St. Louis area. 

There can be no dispute that by our action as reflected 
in Opinion No. 355 the volume of 35,000 Mef of natural gas 
per day was taken away from industrial consumers in the 
St. Louis area. Our reasons for so doing are fully set forth 
in that Opinion. We are of the opinion, however, that we 
should do everything in our power to prevent the curtail- 
ment or shutdown of industrial activity with the resultant 
consequence of hardship which would be created by a rise 
in unemployment during the winter period. In our view 
this constitutes an ‘‘emergency’’ within the meaning of 
Section 7 of the Act. 


Trunkline, in its answer and objection to the requests for 
temporary authorization is opposed to the proposals con- 
tained therein only to the extent that Natural is proposed 
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as the supplier to Mississippi Transmission. Trunkline, as 
the existing supplier of Mississippi Transmission, states 
that it is willing and able to provide all of the additional 
gas requested by the latter for delivery to Mississippi 
Fuel. It further alleges that Mississippi Transmission is 
currently purchasing from Trunkline substantially less 
than the authorized contract demand of 76,000 Mef per day 
and that the granting of the temporary authorizations as 
proposed would either perpetuate the present situation or 
in fact further reduce Mississippi Transmission’s purchases 
from Trunkline thus causing irreparable injury to the lat- 
ter. In order therefore to prevent the occurrence of such 
possible economic injury we shall grant all of the temporary 
authorizations sought as hereinafter modified, for a period 
commencing November 15, 1962 and terminating December 
1, 1963, provided however that Mississippi Transmission 
shall not purchase any of the 35,000 Mcf per day from 
Natural during the winter period of November 15, 1962 to 
March 31, 1963, until it has first taken its full authorized 
contract entitlement from Trunkline. Thus, Mississippi 
Transmission must first meet its contract obligations with 
Trunkline during the winter months as was contemplated 
in the authorization for the construction of Trunkline’s 
facilities to meet Mississippi Transmission’s requirements.* 
At the same time Mississippi Transmission would not be 
unjustly burdened by having to purchase from Trunkline 
100% of its contract demand during non-peak periods.‘ 


The Commission finds: 


Based on the allegations of the applicants for temporary 
certificates of public convenience and necessity and the 


$See Trunkline’s applications in CP60-122, Phase I, Opinion No. 339; 
CP60-122, Phase II, order issued on July 27, 1962, in Docket Nos. G-2306, et al., 
and CP61-241, order issued on October 1, 1962. 


4 Under Trunkline’s tariff, Mississippi Transmission must nevertheless take- 
or-pay for 75% of its contract demand on an annual basis. 
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further matters discussed above the requests should be 
granted as modified and hereinafter conditioned. 


The Commission orders: 


(A) The application of Mississippi River Fuel Corpora- 
tion for temporary authorization is hereby granted for a 
period commensing November 15, 1962 and terminating 
December 1, 1963. 


(B) Mississippi River Fuel’s Fourth Revised Sheets 
Nos. 14, 17 and Seventeenth Revised Sheet No. 25 to its 
FPC Gas Tariff, Original Volume No. 1 and the service 
agreement with Laclede Gas Company dated September 21, 
1962, are hereby accepted for filing, effective November 
15, 1962: Provided, however, that the difference between 
the existing stated demands of Mississippi Fuel’s utility 
customers contained in its Sixteenth Revised Sheet No. 25 
heretofore tendered for filing and proposed to become 
effective October 1, 1962, and the new stated demands of 
said customers reflected in the above-mentioned Seven- 
teenth Revised Sheet No. 25, shall not be construed as in- 
cluding any of the firm volumes of gas specifically reserved 
for any of said customers in our Opinion No. 355, supra. 


(C) In the event that permanent certificate authorization 
is ultimately denied the applicants herein, Mississippi Fuel 
shall continue the proposed additional deliveries to its re- 
sale customers by rendering such service from the 25,000 
Mef per day allocated to Mississippi Fuel’s direct industrial 
customers in Opinion No. 355. 


(D) The application of Mississippi River Transmission 
Corporation for temporary authorization is hereby granted 
for a period commencing November 15, 1962 and termi- 
nating December 1, 1963: Provided, however, that during 
the period commencing November 15, 1962 and terminating 
March 31, 1963, Mississippi Transmission shall not take any 
volumes of gas from Natural Gas Pipeline Company of 
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America until it has first taken its full authorized contract 
entitlement from Trunkline Gas Company. 


(E) Mississippi River Transmission Corporation shall 
maintain adequate records of its purchases from Trunk- 
line and Natural during the above-stated periods so as to 
reflect its full compliance with the authorization herein 
granted. 


(F) Mississippi River Transmission’s Fourth Revised 
Sheet Nos. 4 and 5, Original Sheet Nos. 5A, 8A, 8B, 8D, 
Second Revised Sheet Nos. 9 and 9A, First Revised Sheet 
Nos. 9B and 9C, and its service agreement with Mississippi 
River Fuel Corporation dated September 21, 1962, are 
hereby accepted for filing effective November 15, 1962. The 
acceptance is conditioned upon the rates therein being 
adjusted to compensate for any change in Natural Gas 
Pipeline Company’s CD-1 rate which may result from the 
Commission’s determinations in Docket No. RP61-8, and 
the making of appropriate refunds. 


(G) The application of Natural Gas Pipeline Company 
of America for temporary authorization is hereby granted 
for a period commencing November 15, 1962 and termi- 
nating December 1, 1963. 


(H) Natural Gas Pipeline’s Rate Schedule PL-1 to its 
FPC Gas Tariff, Second Revised Volume No. 1, and its 
service agreement with Mississippi River Transmission 
Corporation dated September 21, 1962, are hereby accepted 
for filing effective November 15, 1962. The acceptance is 
conditioned upon the rate therein being adjusted to the 
same level and provisions as the CD-1 rate ultimately 
determined by the Commission in Docket No. RP61-8, and 
the making of appropriate refunds. 


(I) The acceptance of all of the above-mentioned filings 
shall not be construed as a waiver of the requirements of 
Section 7 of the Natural Gas Act, as amended; nor shall 
it be construed as constituting approval of the service 
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agreements or of any rates, charges, classifications, or any 
rule, regulation or practice affecting such rates or services 
contained in the above tariffs; nor shall such acceptance be 
deemed as recognition of any claimed contractual rights 
or obligations associated therewith; and such acceptance is 
without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or 
against any of the above-named applicants. 


(J) The granting of these temporary authorizations is 
without prejudice to such final determination of these appli- 
cations or any other applications consolidated therewith, 
as the record may require. 


(K) All of the above-named applicants shall advise the 
Commission of the date of commencement of service 
within 10 days thereof. 


By the Commission. 


JoserH H. Gurre 
Joseph H. Gutride, 
Secretary 
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QUESTION PRESENTED 


In the opinion of respondent the question presented is: 

Was the Commission warranted in finding that Mississippi’s 
ability to serve its direct industrial customers would not be im- 
paired, considering the non-firm nature of that service, the firm 
capacity the Commission’s order allocated to that service, and 
the availability of other gas for that service? 
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‘Question presented 
Counterstatement of the case 
Summary of argument, 
Argument_.-....-.--------------------------------=- 
J. The Commission reasonably found there would 
be sufficient gas available to render the serv- 
ice petitioners assume they are entitled to_-_ 
II. The sufficiency of the additional gas found 
available was not impaired by the possibility 
of increased overruns by the utility customers. 
III. The allocation of 25,000 Mef capacity for direct 
industrial sales was reasonably found suffi- 
cient to meet the public interest 
IV. The availability of other gas shows that no serv- 
ice was impaired, no enlargement of facilities 
compelled, and that there was no necessity 
for findings of comparative needs 
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No. 17151 


Owens-Iutinors Guass CoMPANY, PETITIONER 
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BRIEF FOR THE FEDERAL POWER COMMISSION 


These petitions both * seek review under Section 19(b) of the 
Natural Gas Act (Act of June 21, 1938, c. 556, 52 Stat. 821-833, 
as amended, 15 U.S.C. 717-717w) * of a Federal Power Com- 
mission order issued April 18, 1962 (R. 14363, 27 FPC 697). 
An order (R. 14486) modifying that order and denying the peti- 
tioners’ applications for rehearing was issued June 15, 1962, and 
will be reported, 27 FPC 1257. The examiner’s decisions (R. 


2 Petitioner in No. 17151 (Br. p. 2) also assumes that jurisdiction exists 
under Section 10 of the Administrative Procedure Act, Act of June 11, 1946, 
¢. 324, 60 Stat. 237, 5 U.S.C. 1009. However, it is well settled that Section 10 
does not apply. F.P.C. v. Colorado Interstate Gas Co., 348 U.S. 492, 500; 
Wisconsin v. FP.C., 110 App DC 260, 292 F. 2d 753; Magnolia Petroleum Co. 
vy. F.P.C., 236 F. 2d 785, 793 (CA 5), certiorari denied, 352 U.S. 968; Amerada 
Petroleum Corp. v. F.P.C., 231 F. 2d 461, 465 (CA 10). 

* Pamphlet copies of the Act will be lodged with the Clerk for the conveni- 
ence of the Court. 
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13231, 13682) are reported, 27 FPC 713 and 27 FPC 748° This 
single brief is filed in both cases as permitted by the Court’s 
order of August 23, 1962. 


COUNTERSTATEMENT OF THE CASE 


This case began with three applications filed with the Federal 
Power Commission under Section 7(a) of the Natural Gas Act 
and a complaint under Section 5(a), all by gas utility customers 
of Mississippi River Fuel Corporation (Mississippi) .* The 7 
(a) applicants, namely, Midsouth Gas Company, Illinois Power 
Company and St. Charles Gas Corporation, requested addi- 
tional supplies of natural gas from Mississippi to meet their 
steadily increasing load requirements and claimed that Missis- 
sippi had existing capacity to furnish such supplies (27 FPC at 
p. 714). A fourth gas utility customer, Laclede Gas Company, 
which is by far Mississippi’s largest customer, and one whose 
“full requirements” Mississippi is contractually obligated to 
meet (27 FPC at p. 713), sought a determination under Sec- 
tion 5(a) that the provisions of Mississippi's tariff limiting it to 
a stated demand of 330,000 Mcef was unjust and unreasonable. 

Mississippi, as owner of an interstate pipeline, sells natural 
gas to utility distributing companies such as those mentioned 
above and to industrial customers such as the petitioners here. 
Its system consists principally of two main pipelines extending 
from Perryville, La., northward to Missouri and Tilinois. Most 
of its gas is sold to the utilities for resale but it also makes sub- 
stantial sales direct to the industrial customers. Its largest 
markets are in and around St. Louis, Mo., and East St. Louis 
and Alton, Ill. (27 FPC at p. 717). Most of the utilities’ pur- 
chases are made under a two part rate which provides that they 
pay for the amount of the stated demand they are entitled to 
take in any one day and for the volume of gas they actually take 
(see, e.g., R. 12142). Whenever these customers exceed their 


2 A Commission order modifying the second examiner's decision (R. 14242) 
is reported, 27 FPC 330. 

“The other 7(a) applications consolidated with these for administrative 
hearing are not involved in this litigation. One was granted unopposed and 
the other was the subject of a separate decision by the examiner, which was 
adopted by the Commission (27 FPC at p. 770). 
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-stated demands, they pay substantial penalties.’ Industrial 
customers, however, pay a one part rate for the volume of gas 
they take, and buy gas in excess of contract volumes without 
penalty (27 FPC at p. 714). 

Mississippi’s contracts with its industrial customers, with one 
exception, are cancellable by either party on six months’ notice 
(27 FPC at p. 733). Allof them provide for interruptible serv- 
ice in the following or similar language (27 FPC at pp. 733- 
34): 

Purchaser understands that the demands for natural 
gas which will be made upon Seller during the winter 
months by the public utility distribution companies 
served by Seller may require substantially all of the 
natural gas which Seller will be able to transport through 
its pipe line system, and that Seller will give priority to 
those demands over the natural gas requirements of Sell- 
er’sindustrial customers. Itis expressly understood and 
agreed that Seller does not guarantee to Purchaser a con- 
stant supply of gas, and the delivery of gas to Purchaser 
will be curtailed from time to time and on occasion may 
be completely interrupted. * * * 


The utilities, on the other hand, are contractually entitled 
to 
** * 9] of the natural gas requisite for the supply of 
firm gas for resale to customers in [the named locality] 
now or hereafter connected to or served with natural gas 
from the lines of the Buyer. 


See, e.g., R. 12101, 12089, 12056. Laclede’s contract calls for 
Mississippi to “proceed with due diligence to install facilities 
or otherwise provide to meet Laclede’s total requirements dur- 
ing the remainder of this agreement” (27 FPC at p. 714). 


“A Laclede witness testified (R. 1572-6) that for technical operating 
reasons it was impossible as a practical matter for the company to take its 
full stated demand without running a serious risk of incurring this onerous 
penalty. Therefore it tended to keep its takes safely under the stated de- 
mand figure. An overrun of 5 percent would cost Laclede a penalty of ap- 
proximately $157,000 per day (27 FPC at p. 744). Substantial penalties for 
overruns have been paid by Mississippi’s smaller utility customers (27 
FPC at p. 775). ; 
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The certificates issued by the Commission to Mississippi. for 
the transportation and sale of gas began with the “grandfather” 
certificate granted under Section 7(c) of the Act authorizing 
the pipeline to continue the operations it was conducting on 
February 7, 1942. Mississippi River Fuel Corporation, 4 FPC 
535, 536. While those operations included the direct industrial 
business, as petitioners correctly claim, it is not suggested that 
that business was conducted differently then from now, 21. 
that it was not on an interruptible basis. There is nothing in 
the certificate or anywhere else to justify the conclusion that 
any service was being authorized other than what the contracts 
called for. Similarly, with respect to the resale customers the 
certificate authorized and required the service then being ren- 
dered, i.e., the gas required for them to meet their own utility 
obligations. 

Despite these differences in the two kinds of services rendered 
under its contracts and FPC certificates, Mississippi's primary 
interest has been in its service to its industrial customers. In 
1940 the Commission found it necessary to set forth and dis- 
approve Mississippi’s contention that the company was or- 
ganized primarily for industrial use and that its utility sales for 
general public consumption are merely “nuisance” sales. 27 
FPC at p.718. But the diligent efforts of Laclede and Illinois 
Power to obtain more gas continued to be severely impeded 
(27 FPC at pp. 713, 715-16), and as the examiner observed 
(27 FPC at p. 714): 

* * * Loclede is finding its tie to Mississippi to be a tie 
that binds rather than one that strengthens. 

The designed daily sales capacity of Mississippi’s original 
system was 100,000 Mcf. It was increased to 185,000 Mef by 
1942, to 183,000 in 1946 (27 FPC at p. 718), and to 266,000 in 
1947 (27 FPC at p. 719). In granting certificates for the two 
latter increases, the Commission pointed out the impending 
probability of curtailment of industrial sales to meet utility de- 
mands (id.). In 1952 Mississippi had a daily capacity of 
450,000 Mef, of which the Commission, in certificating the en- 
larged capacity and sales to be made therefrom, allotted 415,000 
to gas utility customers, leaving 35,000 unallotted but available, 
until and unless otherwise needed, for direct industrial sales. 


' Until the present proceeding, this was the last allotment made 
_ by the Commission (27 FPC at p. 719).° 
In the present proceeding, however, it was disclosed that the 
_ sustained dependable delivery capacity of Mississippi’s pipe- 
- line system is substantially more than 450,000 Mcef per day. 
" ‘The examiner (27 FPC at p. 788) and the Commission (R. 
14381) found that it was 534,000 Mcf. But the gas utility cus- 
. tomers have not received corresponding increases in their stated 
demands. Laclede’s stated demand of 330,000 Mef, for in- 
' stance, has not been increased since 1955, notwithstanding in- 
creased demands upon it by the public it is required to serve 
(27 FPC at p. 771). Consequently, its service to the St. Louis 
area has been materially restricted. 

As aresult, its house-heating saturation was the lowest of any 
major city in America, it had long lists of potential customers 
for this service, and it had been operating since 1950 under state 
restrictions against the addition of space-heating load (27 FPC 
at p. 773). 

In a decision’? dated September 13, 1960, subject to Com- 
mission review, the examiner granted Mississippi’s utility cus- 
tomers increases in their stated demands based on the newly- 
disclosed capacity of 534,000 Mcef, and directed, inter alia, a 
modification of the burdensome overrun provisions (see, supra, 
n.5,p.3). 

On March 27, 1961 (R. 13650), the Commission reopened the 
record on Mississippi’s motion. The motion was grounded on 
the claim that construction of a new line to be operated by a 
newly formed subsidiary, Mississippi Transmission Company 
(Transmission), would bring new supplies of gas to the St. 
Louis area (R. 13652). Transmission had arranged to buy gas 
from Trunkline Gas Co. (id.). It was authorized on September 
26, 1961, to establish an interconnection with Natural Gas Pipe- 
line Company of America so that the companies could ex- 
change gas to insure continuity of service to their respective cus- 


*The Commission authorized two expansions (18 FPC 106 and 20 FPC 
517) which totalled 17,000 Mcf (27 FPC at p. 719), but these were to enable 
Mississippi to meet existing demands of existing customers, and were not 
allotted to any specified customers. 

797 FPC 713. 
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tomers (R. 14371, 26 FPC 543). An interconnection between 
Transmission and Mississippi was authorized at the same time 
for the same purpose (R. 14371, 26 FPC 545). 

Mississippi’s purpose in causing the new line to be con- 
structed by a subsidiary was to prevent the higher costs of the 
new capacity from being averaged or “rolled in” with Missis- 
sippi’s other system-wide costs for rate-making purposes (27 
FPC at p. 755). Transmission has a daily capacity of over 
140,000 Mcf which with added compression facilities can be in- 
creased to 200,000 Mcf. The interconnection with Mississippi 
implements the operation of an exchange agreement effective 
“hen such deliveries can assist in their respective system op- 
erations and can be made without curtailment or interruption 
of service to the markets of the party making such deliveries” 
(27 FPC at p. 763). Mississippi took the position that the gas 
supplies represented by Transmission’s capacity “can be made 
available to all of Mississippi’s customers if they are willing to 
pay the price” (27 FPC at p. 763). 

By this device Mississippi sought to maintain its profitable 
industrial business while Transmission could charge “reason- 
able” rates, based on its higher costs, from the gas utility cus- 
tomers to whom its gas was offered (27 FPC at pp. 755-56). 
Laclede and Illinois Power contracted to buy 75,000 Mef from 
Transmission, which they are obligated to take (or pay for) at 
46.3¢ per Mef at a 75% load factor, compared with 31.7¢ at the 
more favorable 60% load factor for the gas they were buying 
from Mississippi (27 FPC at pp. 756-57). 

As in his first decision, the examiner in his second decision 
issued December 1, 1961,* ordered increases in the stated de- 
mands of the utility customers and modification of Mississippi’s 
tariffs, subject to Commission review. The Commission, in its 
Opinion 355 issued April 18, 1962 (the order here under re- 
view),® generally agreed with the examiner’s findings as to the 
reasons for the need to increase the stated demands of Missis- 
sippi’s utility customers (R. 14374), though it modified the 
amounts. The examiner had subtracted the stated demands 


827 FPC 748. 
® R. 14363, 27 FPC 697. 


7 


of the utility customers (468,795 Mcef) from Mississippi’s ca- 
pacity of 534,000. After allocating 2,000 Mef to industrial 
pilot light service he divided the remainder among the utility 
customers (R. 14370). The Commission took into account the 
fact that the utilities themselves had industrial customers. It 
therefore allocated Mississippi’s capacity first to the utilities’ 
non-industrial requirements and divided the remainder’so that 
all the industrials would be taken care of in proportion to their 
requirements, whether they were direct or indirect customers 
of Mississippi (R. 14375). 

The Commission also ordered modification of the tariff pro- 
visions (R. 14382). It found Mississippi’s practices to have 
been “unduly discriminatory or preferential” under Section 
5(a) and found it “necessary or desirable in the public interest” 
under Section 7(a) that Mississippi supply more gas to the 
utilities (R. 14374). It further found that the new allocation 
would not impair the service to which the industrial customers 
were entitled and that they would in any event have available 
additional supplies from Transmission (R. 14377-8). 

The Commission’s order of June 15, 1962, denying rehear- 
ing,*° shows that by application filed May 15, 1962, Mississippi 
and Transmission proposed to supply Mississippi with 35,630 
Mef of gas per day, a large part of which would be available for 
Mississippi's industrial customers (R. 14487). Asshown in pe- 
titioners’ briefs, the Commission on October 15, 1962, granted 
temporary authority to sell 35,000 Mef thereof through the 
current heating season and up to December 1, 1963 (Appendix 
B, infra, pp. 33-39). 

Beginning December 1, 1963, Natural Gas Pipeline Company 
of America proposes to sell to Transmission an additional 
30,000 Mcf. (Appendix A, infra, pp. 27-32). Furthermore, 
Oklahoma Illinois Gas Company has proposed construction of 
a pipeline to transport to the St. Louis area, 105,000 Mef per day 
of gas to be purchased by industrial concerns directly from Okla- 
homa. producers, to sell 81,000 Mef per day for resale to utility 
customers, and to sell an interruptible supply of gas to the same 


* R. 14486, 27 FPC 1257. 
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industrial customers (Appendix D, infra, pp. 42-45). In ad- 
dition, Panhandle Eastern Pipe Line Company has applied for 
authority to construct facilities which would supply 65,800 Mef 
per day to the St. Louis area (Appendix A, infra, at p. 31). 


SUMMARY OF ARGUMENT 


Petitioners, who are interruptible customers of Mississippi, 
the pipeline which serves the St. Louis area with natural gas, 
are seeking a larger allotment of that pipeline’s firm capacity 
to serve them than the Commission made in the order under 
review. The pipeline, which for years has been supplying its 
direct sale industrial customers (including petitioners) at the 
expense of its less profitable resale business, is now faced with 
an influx of additional gas to serve the area, and with the pros- 
pect of a still larger influx. Although competing projects to 
bring in more gas are pending before the Commission, peti- 
tioners demand their allotment now from this pipeline’s pres- 
ent capacity. 

Assuming, arguendo, that petitioners are entitled to allot- 
ment of a specific amount of firm capacity, we show that the 
Commission has provided quantities substantially equal to 
those demanded. Therefore, the order under review does not 
result in impairment of Mississippi's ability to render adequate 
service to them within the meaning of the proviso in Section 
7(a) of the Natural Gas Act, upon which their complaint is 
based. That determination is an administrative, not a judicial, 
one, and the Commission’s determination was reasonable. 

This finding was not invalidated by the fact that the Com- 
mission lessened the penalties paid by the utility customers for 
taking gas in excess of the amounts to which they are entitled. 
The lessening of these penalties will not cause the utilities to 
cut into the allotment made by the Commission for service to 
petitioners, but will merely enable the utilities to take their 
full stated demands, which the extreme nature of the penalties 
had discouraged them from taking. As there were no penalty 


“The petitions of the petitioners in the cases at bar to intervene in the 
Oklahoma Mlinois proceeding were filed May 21, 1962. They show that they 
had by then contracted with Oklahoma Illinois for additional gas. 
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provisions in the tariffs applicable to the industrial customers, 
and as the latter had habitually taken gas in excess of their con- 
tracts, the Commission properly found the existence of a “dis- 
criminatory practice or contract” within the meaning of Section 
5 of the Act, and properly corrected it. 

The direct-sale industrial customers are not entitled to be 
served from any specific block of firm gas. Their contracts do 
not call for it, they have never had such an allotment, the cer- 
tificates issued to Mississippi have long made it clear that 
service to them is subordinate to that to the utility customers, 
and the practice has always been for Mississippi to curtail its 
sales to them when the gas was needed by the utilities. The 
public interest does not require the allotment of more gas to 
them than the order provides for, and no legal right of theirs 
has been invaded. 

Petitioners’ claim that the Commission should have made 
findings of comparative need for gas as between the industrial 
and the utility customers is not well founded in view of the fact 
that there is sufficient firm capacity available to serve every- 
body. 

ARGUMENT 


Introduction 


In authorizing the maintenance and enlargement of Missis- 
sippi’s pipeline system and transportation and sale of gas, prior 
to the instant order, the Commission, although it had allotted 
a large part of the system’s firm capacity to specified services, 
had never allotted the system’s total firm capacity. Not only 
had it not allotted the total which had been shown but the pres- 
ent record shows that the system has a greater firm capacity to 
deliver gas to customers than Mississippi had previously dis- 
closed. Moreover, Mississippi had available to augment its 
capacity for making firm deliveries in the St. Louis area the large 
unallotted capacity of its wholly controlled corporate sub- 
sidiary, Transmission. The present controversy relates to the 
allotments which the Commission has now made of the entire 
remainder of Mississippi’s directly owned firm capacity to par- 
ticular services, while leaving any remaining needs for service 
to be met from Transmission’s capacity. 
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As we shall show, Mississippi’s sales to its industrial cus- 
tomers are made under contracts which permit those deliveries 
to be interrupted. Such interruptions may be made whenever 
the part of the system capacity which would be used to trans- 
port that gas is needed to meet the peak day entitlements of 
Mississippi’s utility customers under their contracts, which 
entitle them to firm (ie. non-interruptible) service. Thus 
Mississippi, like almost every other gas pipeline system, is 
able to use capacity which would otherwise not be used for the 
greater part of the year, to serve industrial loads by reserving 
the right to interrupt such industrial service in cold weather 
when utility customer loads require the full amount of the firm 
capacity they are entitled to and pay for. Commission certifi- 
cates of public convenience and necessity issued for transporta- 
tion and sales to Mississippi’s utility customers and for trans- 
portation to its industrial customers conformed to this distinc- 
tion between firm and interruptible service. 

Although the Commission had not allotted Mississippi’s total 
firm capacity, Mississippi took advantage of the existence of 
the unallotted excess to avoid interruptions that would other- 
wise be necessary in its service to some of its industrial cus- 
tomers, and that service was referred to in this record as “firm 
industrial service.” It was called that, notwithstanding its in- 
terruptibility under the contracts and certificates, and notwith- 
standing the demonstrated fact that such service was actually 
interrupted in cold weather when utility customers’ require- 
ments were at their peak. Reference to it as “firm industrial 
service” distinguished it from another industrial service ren- 
dered under contracts which, in addition to the above-referred- 
to provision for interruption when necessary to permit gas util- 
ity customers’ requirements to be met, contained a further 
provision for interruption on two hours’ notice. Service to this 
second class of industrial customers was interrupted ahead of 
service to the so-called “firm industrial” customers, and was 
charged for at lower rates per Mcef. None of the industrial 
service rates are subject to Federal Power Commission regula- 
tion, such sales not being “for resale”, and, as it happens, none 
of the states involved regulate such rates. This industrial 
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service is very profitable to Mississippi * as these unregulated 
rates, in spite of the interruptible nature of that service, are 
substantially higher than those the Commission allows Mis- 
sissippi to charge for the firm gasit sells for resale. 

The present controversy was brought before the Commission 
by the complaints of gas utility customers of Mississippi who 
had been unable to get Mississippi to fulfill its contract obliga- 
tion to meet their requirements for additional amounts of firm 
gas to meet the mounting demands upon them from their retail 
customers, and from waiting lists of potential customers, in the 
areas in which they bore public utility obligations to serve the 
public with gas. New capacity could be made available only at 
ahigher cost per Mef than the existing capacity and Mississippi 
had sought to continue serving its industrial customers by its 
existing capacity without the addition of new capacity that 
might raise its average cost of service and reduce the profitable- 
ness of its direct industrial service. It had refused to allow its 
utility customers to buy their additional needs from it, referring 
them instead to its subsidiary, Transmission, which Mississippi 
had formed to provide the needed new capacity. In carrying 
out this design, Mississippi refused to increase the stated de- 
mand amounts and took advantage of the severe overrun pen- 
alties provided in its tariffs whenever the tariff stated demand 
quantities were exceeded by the utility customers. Meanwhile, 
it met all the demands of its industrial customers who were 
under no “stated demand” limitations and subject to no overrun 
penalties. 

In this Court, Mississippi is conspicuously absent, but several 
of its industrial customers are objecting to the Commission’s 
allocation of 35,000 Mef of the excess firm capacity to increases 
in the gas utility customers’ stated demands while allocating 
only the remaining 25,000 Mef to the “firm industrial” serv- 


* Yn 1960 Mississippi earned $6,465,000 over and above cost of service (in- 
cluding a fair return on investment) from its non-jurisdictional sales 
(27 FPC at p. 752). 
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ice* They also are objecting to the Commission’s reduction 
of the utilities’ overrun penalties. 


IL. The Commission reasonably found there would be sufficient 
gas available to render the service petitioners assume they 
are entitled to 


During the thirteen heating seasons from 1948-49 through 
1960-61, Mississippi’s peak deliveries for its direct so-called 
“frm industrial” sales * had ranged between a low of 58,710 
Mef in the latest year and a high of 71,717 the year before (R. 
14373). The Commission’s estimate of these requirements was 
61,202 Mcf,* and the petitioners in their applications to the 
Commission for rehearing, claimed that it was error to provide 
less than 61,202 Mef firm capacity to serve the “firm industrial” 
customers. 

We show in subsequent portions of this brief that petitioners’ 
interest in the firm service they claim does not amount to a 
right. However, in this subsection we assume, arguendo, that 
they are entitled to have 61,202 Mef of firm capacity committed 
to that service. We show that the Commission correctly found 


that its disposition of Mississippi’s remaining 61,000 of firm 
capacity, although it committed only 25,000 Mef to the firm 
industrial service, did not adversely affect those customers be- 
cause this was not the only firm capacity that can be allotted 
to that service. The Commission found that other gas was 
available and its findings have been abundantly corroborated 
by subsequent events which have, in fact, provided the desired 


“This meant capacity that would provide gas on utility customers’ peak 
demand days; on all other days, unused capacity allotted to the utility 
customers’ service would be available to serve the industrial customer loads. 
Thus there has been no 55% curtailment in the industrial customer service 
but at most a curtailment in the capacity available on utility peak load 
days, assuming, arguendo, there is no other gas available for service at such 
times, contrary to the Commission’s finding which we discuss, infra, 
pp. 12-18. 

14 We use the term “firm industrial” here as did the Commission (R. 
14877), to distinguish these sales from other industrial sales which are in- 
terrupted ahead of these and which are classified merely as “interruptible.” 
All of Mississippi's direct industrial sales are interruptible, the difference 
being a matter of priority based on price. 

15Col. 4 on R. 14384 shows industrial customers’ requirements to be 
50,343 Mcf in the St. Louis area and 10,859 elsewhere. 
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capacity, and petitioners are now actually being served from it. 

Petitioners base their arguments upon the proviso in Section 
7(a) of the Natural Gas Act. The section authorizes the Com- 
mission to direct a natural gas company (in this case, Missis- 
sippi) tomake sales to particular customers 


** * Provided, That the Commission shall have no au- 
thority to compel the enlargement of transportation fa- 
cilities * * * or to compel such natural-gas company to 
* * * sell natural gas when to do so would impair its 
ability to render adequate service to its customers. 


The Commission was well aware of this proviso—it quotes 
it in its opinion (R. 14877)—but it found that “the allocation 
which we adopt herein will not result in such a reduction in 
service to Mississippi’s industrial customers that service can be 
said to be impaired” and “will avoid placing an undue burden 
on Mississippi [forcing] it to enlarge its facilities” (R. 14378- 
14379). 

The reasons for this finding are well documented in the record 
and have been further justified by subsequent events which the 
Commission anticipated in its opinion. It relied on the fact 
that additional supplies would be available to Mississippi to 
serve its industrial customers, through its control of its corpo- 
rate subsidiary, Transmission. 

The interconnection between Mississippi and Transmission 
had been authorized on September 26, 1961, over six months 
before the Commission’s opinion and order here under review 
were issued (26 FPC 545). As the Commission here pointed 
out (R. 14371): 


The purpose of the authorization is to permit [Missis- 
sippi] and Transmission to make deliveries of natural 
gas to each other when such deliveries can assist in their 
respective system operations and can be made without 
curtailment or interruption of service to the markets 
of the party making such deliveries. Under the ex- 
change agreement, the party receiving deliveries there- 
under is obligated to return a like quantity of gas to 
the other party. The exchange of gas will provide added 
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flexibility of operation and continuity of service for both 
[Mississippi] and Transmission. 


Transmission is controlled by Mississippi (R. 14370, 14372). 
Ithasa present capacity of 140,000 Mcf, which can be increased 
to 200,000 Mcf by addition of compressor facilities. Transmis- 
sion obtains its supply of gas from Trunkline Gas Company, 
with which it interconnects, and was originally certificated by 
the Commission on the basis of Trunkline’s ability to supply it 
with 100,000 Mef of gas per day (R. 13652, 24 FPC 1020, 1032). 
It also has another source of supply through its interconnection 
with Natural Gas Pipeline Company of America (R. 14371). 

A month after the issuance of the order here involved, and 
before the application for rehearing had been acted upon, on 
May 15, 1962, Mississippi and Transmission sought Commis- 
sion authority for supplying Mississippi with 35,630 Mcf firm 
capacity purchased from Natural. As the Commission ob- 
served in its order on rehearing here (R. 14487) a large part of 
this gas would be available for Mississippi’s industrial cus- 
tomers. To the extent that the 35,630 is not available to serve 
the industrial customers the deficiency can readily be made up 
by the use of capacity made available to Mississippi under its 
interchange contract with Transmission. See infra, p. 15. 

The briefs of both petitioners candidly show that in the pro- 
ceeding on that application the Commission, on October 15, 
1962, granted Transmission a temporary certificate authorizing 
that supply in the amount of 35,000 Mcf per day through De- 
cember 1, 1963 (see Appendix B, infra, p. 33). The purpose 
and effect of the authorization was to supply Mississippi with 
an amount of firm capacity which, together with the 25,000 
Mcf of firm capacity allocated for the “firm industrial” service 
in the order under review, provides those customers with sub- 
stantially the amount they were claiming in the proceeding in 
which the order here under review had been entered. 

True, the 35,000 Mef has thus far been certificated only to 
December 1, 1963. It is presumably on this ground that the 
Granite City petitioners now argue (Br., pp. 22-25) that the 
order under review does not assure them of gas from Transmis- 
sion “nor has it been assured in any subsequent action of the 
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Commission.” ** But the insubstantiality of their contention 
is shown by petitioner Owens-Illinois’ statement last July: “for 
the first time we now have a reasonable probability that after 
the coming winter, gas supply will no longer be aserious problem 
to either the utility or industrial customers of Mississippi” 
[emphasis supplied].” See also the Granite City petitioners’ 
statement that they “have signed commitments for service from 
Oklahoma Illinois, the new pipeline, in order to obtain relief.” ** 

The fact is that the 35,000 Mef of gas from Transmission is 
assured at least for the present critical heating season. Con- 
tractually, this is a longer-term assurance of supply than the 
direct-sale industrial customers have had up to now, since their 
contracts are terminable on six months’ notice and certificate 
authorization was limited to the interruptible service con- 
tracted for. 

Moreover, the volume available to them is actually larger 
than the 61,202 Mef they claim. This is true because the inter- 
connection between Mississippi and Transmission which we 
have described and the certificate the Commission has issued 
for its use (Appendix B, infra, p. 33) permit Mississippi in case 
of necessity to draw on all of Transmission’s 140,000 Mef ca~ 


pacity, except for that portion already committed by certifi- 
cates for sales to Laclede and Illinois Power. Allowing for these 
sales of 75,000 Mef, there remains 65,000 of Transmission’s ca- 
pacity available for serving Mississippi’s direct-sale industrial 
customers.” The 35,000 temporarily certificated by the Oc- 
tober 15, 1962, order representsa, part of this. 


% Petitioners also argue (Br., p. 28—-t) that ordering paragraph (C) of the 
October 15 order requires that in the event that permanent certification is 
ultimately denied, Mississippi shall continue the proposed additional de- 
liveries to its resale customers by rendering such service from the 25,000 
Mcf per day allocated to Mississippi’s direct industrial customers in the 
order here under review. Such a contingency, they say, would deprive the 
industrials of all firm service. However, the paragraph of which they com- 
plain was deleted by order dated November 20 (Appendix C, infra, p. 40), as 
petitioner Granite City recognizes (No. 17150, Pet. Br., p. 24, note 8). 

No. 17151, Petitioner’s Motion for Stay, filed July 9, 1962, p. 11. 

No. 17150, Reply of Petitioners to Opposition to Motion for Stay, dated 
July 23, 1962, p. 24. 

»* As noted supra, pp. 13-14, the purpose of authorizing the interconnection 
with Transmission was to insure continuity of service. 
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All of the foregoing references to events subsequent to the 
Commission’s order show that the Commission was warranted 
in its finding that by reason of the prospect of additional sup- 
plies from Transmission, the order would not result in the ren- 
dition of inadequate service to the direct sale industrial 
customers. 

That prospect, though already realized to a sufficient extent 
to meet petitioners’ demands, has not been exhausted. Fur- 
thermore, there are now under Commission consideration com- 
peting proposals to bring additional amounts of gas to the St. 
Louis area, much of which would be for the industrial sales. 

We reprint, as Appendix A, infra, pp. 27-32, a Commission 
order dated November 30, 1962, which shows that the October 
15. 1962, increase of 35,000 Mcf mentioned in the preceding 
paragraph was supplemented on October 18, 1962, by another 
application by Natural to sell 30,000 Mcf more to Transmission 
for resale to Mississippi beginning December 1, 1963, bringing 
the total proposed increase to 65,000. 

The November 30 order shows also that an application by 
Oklahoma Illinois Gas Pipeline Company, Docket No. CP62- 
260, was consolidated with the Natural Gas Pipeline Company 
application. The Oklahoma Illinois application in Docket 
CP62-260 asks for permission to construct a pipeline to the 
St. Louis area with a peak day capacity of 186,000 Mef, which 
can be increased by addition of compressor horsepower to 
300,000 Mef per day. Tt contemplates that 105,000 Mef will 
be available for industrial customers. The Commission was 
aware of this application at the time of the order denying re- 
hearing. The application for rehearing filed by the Granite 
City petitioners made explicit mention of it (R. 14411) and 
stated, moreover, that each of them had contracted to accept 
service from this new source if the requisite authorization were 
forthcoming. 

The same order, Appendix A, infra, at p. 31, also shows that 
Panhandle Eastern Pipeline Company has applied for authority 
to build a pipeline and storage facilities to serve the St. Louis 
area, with 65,800 Mcef per day. Panhandle does not designate 
any customer to whom the proposed 65,800 Mef will be de- 
livered, but avers that its service will be at lower cost than the 
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proposed services of either the Natural Gas Pipeline Company 
or Oklahoma Illinois. 

The pending applications, as well as the temporary certificate 
and the interconnections already authorized, all have a bearing 
on the question whether the order under review impairs Mis- 
sissippi’s ability to render adequate service to petitioners. 
What is adequate must be judged in the light of the surround- 
ing circumstances, and the courts have so decided. 

As was held in Manufacturers Light & Heat Co. v. F.PC., 
206 F. 2d 404 (CA 3), the Act does not define what constitutes 
impairment of adequate service. Congress committed that de- 
termination to the Commission for application of its informed 
judgment to the circumstances of each case. Furthermore, in 
the same decision the Court of Appeals for the Third Circuit 
noted the propriety of curtailing deliveries to industrial cus- 
tomers at time of peak demand to assure the availability of gas 
for domestic and space heating purposes. Such curtailment is 
not incompatible with the rendition of “adequate service” 
within the meaning of Section 7(a). 

The same court had previously spoken, in Michigan. Consoli- 
dated Gas Co. v. F.P.C., 203 F. 2d 895, of the limited nature of 


judicial review of allocation orders. It said (at p. 900) : 


* * * The problem of the allocation of service to various 
customers is one which calls for judgment within the 
Commission’s peculiar and expert competence. Judicial 
review of the Commission’s orders with respect to this 
question is, we think, limited by the rule as to the review 
of rate orders laid down by the Supreme Court in Federal 
Power Comm. v. Natural Gas Pipeline Co., 1942, 315 
US. 575. 586, 62S. Ct. 736, 743, 86 L. Ed. 1037 as follows: 
Agencies to whom this legislative power has been 
delegated are free, within the ambit of their statu- 
tory authority, to make the pragmatic adjustments 
which may be called for by particular circumstances. 
Once a fair hearing has been given, proper findings 
made and other statutory requirements satisfied, 
the courts cannot intervene in the absence of a clear 
showing that the limits of due process have been 
overstepped. * * * 
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It seems clear that the Commission, in issuing the order com- 
plained of, was amply justified in finding that the availability 
of new gas supplies would provide sufficiently for the direct in- 
dustrial customers, and in concluding that service to them 
would not be impaired, or enlargement of Mississippi’s trans- 
portation facilities compelled. 

One may well wonder what petitioners are contending for at 
the present time. The temporary certification of 35,000 Mef 
until December 1, 1963. added to the 25,000 Mef allotted by the 
present order, brings the total now available to them up to 
60,000 Mcf, augmented by the exchange agreement referred to 
in the Commission’s order of September 26, 1962, supra, p. 13. 
This is more than equal to the 61.000 to which they claim to 
be entitled. In view of the fact that Commission proceedings 
are now going on with respect to the various competing applica- 
tions to bring in yet more gas, it would plainly be unreasonable, 
as well as contrary to statute, for the Commission to prejudge 
those proceedings by granting petitioners a firm gas supply 
beyond December 1, 1963. Yet despite the present availability 
to them of all the gas they claim, they urge the Court to set 


aside the order so that they may have the old supply as well as 
anew one. We submit that such a position does not appeal to 
the eye of common sense. 


Il. The sufficiency of the additional gas found available was 
not impaired by the possibility of increased overruns by the 
utility customers 


The Granite City petitioners argue (Br., pp. 21-22) that by 
reducing the penalty to be paid by the utility customers for gas 
taken in excess of the stated demands the Commission has in- 
creased the probability that the utilities will exceed their stated 
demands, thus encroaching, to the extent of that excess, upon 
the 25,000 Mef allotted to the “firm industrial” service. Spe- 
cifically, they object to the reduction of the overrun penalty 
which “had been $10 per Mef for takes over the stated de- 
mands” to “5.88¢ per Mef for the first 2 percent or 100 Mef, 
whichever is greater, etc.” 

The order provides, as petitioners state, for a 5.88¢ per Mef 
penalty for the first 2 percent or 100 Mcef, whichever is greater, 
by which the customer’s take exceeds his stated demand, but the 
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penalty rises to $2 per Mef for the next forth percent, and to 
$5 per Mef for everything over 3 percent or 100 Mef, in excess 
of the stated demand. Moreover, immediately after the Com- 
mission issued the order here complained of, Mississippi eased 
the overrun penalties by permitting the taking of 2 percent 
of the stated demand in any billing month at a penalty of 15¢ 
per Mef provided the customer did not overrun more than five 
days in any one month (R. 14380). Thus, the remaining 
change in the penalty is much less than petitioners claim with 
respect to the first 2 percent, which is all they complain of. 

The Commission had good reasons for changing the penalty 
provisions. As the record shows (R. 1573-6), the utilities were 
unable for technical reasons to calculate their take with ac- 
curacy. The former penalties were so severe that, rather than 
risk this incurrence, Laclede, for example, on most days of the 
heating season was unable to come within some 6,000 Mef of 
taking its full stated demand (supra, p. 3,n.5). The penalties 
therefore worked unfairly to deprive at least some of the utili- 
ties of their full stated demands. At the same time that pen- 
alties were being exacted from the utilities, the interruptible 
industrial customers were buying gas in excess of their contracts 
without penalty (27 FPC at p. 739). Hence, in practical effect, 
the overrun penalties operated to force the utility customers to 
forego some of their firm capacity, leaving Mississippi free to 
use it to serve its industrial customers. The Commission’s ac- 
tion was taken, not to encourage the use of penalty gas, but to 
assure the utility customers that they would have a reasonable 
opportunity to take their full stated demands. 

It is, of course, impossible to say that there will be no more 
utility overruns now than formerly. Obviously, when the pen- 
alty is reduced for the purpose of permitting the utilities to 
take their full stated demands, the chances of overruns are 
increased. Yet the effect of overruns is clearly not going to 
be what petitioners forecast, namely, a cutting into the indus- 
trials’ supplies. Before its order was issued, the Commission 
had already taken steps which will avoid such a result. 


~ ® Heliveries are received at a large number of points and there are delays 
in obtaining the meter readings which show how much gas has been taken 
during a particular period as well as limitations in metering accuracy 
(27 FPC at p. 744). 
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We have referred, supra, p. 15, to the authorization on Sep- 
tember 26, 1961, of the interconnection between Mississippi and 
Transmission. This was done solely to provide for unpredict- 
able needs such as the overruns petitioners fear. In the 
light of Transmission’s ample capacity (supra, p. 6), there 
is no reason to suppose that any overruns that may occur would 
reduce the firm capacity now allotted for the “firm industrial” 
service. 

Furthermore, the Commission’s authority to change the pen- 
alty provisions of the tariff is derived from Section 5 of the 
Act, not from Section 7. The change does not involve a Sec- 
tion 7 adjustment of Mississippi’s sales or facilities, but a 
Section 5 correction of a discriminatory practice, as the Com- 
mission found (R. 14374). To attack a correction of discrim- 
ination on the ground that it may reduce petitioners’ supply of 
gas or compel enlargement of Mississippi’s transportation facil- 
ities, is an attempt to apply the limitations of the Section 7 
proviso to an action taken under Section 5 which contains no 
such limitations. Petitioners do not show, or even claim, that 
the old overrun penalty provisions were not discriminatory. It 
follows that their argument on this point is irrelevant. 


IIL. The allocation of 25,000 Mcf capacity for direct industrial 
sales was reasonably found sufficient to meet the public 
interest 


Up to this point in our brief, we have assumed, arguendo, that 
the direct industrial customers were entitled to a supply of 
gas equal in amount to what they claim. We have shown that 
the Commission found sufficient capacity available to meet that 
claim. We now show that their legal rights do not support that 
claim. 

Section 7(c) of the Natural Gas Act provides that no natural 
gas company shall transport or sell natural gas in interstate 
commerce for resale unless a certificate of public convenience 
and necessity covering such transportation or sale is in effect. 
It further requires that a certificate be issued to cover the trans- 
portation or sale in which the company was engaged on Feb- 
ruary 7, 1942. 
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Petitioner in No. 17151 states (Br., p. 23) that on that date 
deliveries to Mississippi’s industrial customers were 84,297 Mef 
and that contracts for “firm industrial” deliveries were 71,590 
Mcf. Presumably, the conclusion it would draw from this (it 
states none) is that the Commission is required to provide 
84.297 Mef, or perhaps only 71,590 Mef, of Mississippi’s firm 
capacity for the direct sale industrial customers. The record 
reference petitioner gives (R. 1940-42) shows that of the 84,297 
Mef of sales, only 45.957 Mef was for the interruptible but so- 
called “firm industrial” customer, the remainder being inter- 
ruptible ahead of the 45.957 Mcf. It is somewhat disingenuous 
to base a claim for firm capacity on the record of one day’s sales 
consisting so largely of admittedly interruptible demand. 

Aside from that, however, the fact is that no certification 
ever allotted any of Mississippi’s firm capacity to direct 
industrial sales. All of those sales are interruptible, including 
those described as “firm industrial.” At no time have these 
customers contracted for or received firm service. As the ex- 
aminer pointed out (27 FPC at p. 733) Mississippi's so-called 
firm contracts with its industrial customers are cancellable on 
six-months’ notice and, furthermore, state expressly that the 
utilities may require all the gas Mississippi may be able to trans- 
port, that the utility sales will be given priority over the require- 
ments of the industrial customers, and the@deliveries to the 
industrials “will be curtailed from time to time and on occasion 
may be completely interrupted” (see, supra, p. 3). 

In contrast, the utility contracts call for firm service not 
subject to curtailment except under force majeure conditions 
(R. 1605-6). Laclede’s contract, for instance, obligates the 
pipeline to meet Laclede’s “full requirements” at any given 
time. The pipeline is required under this contract to make 
available to Laclede all the gas it can deliver in the St. Louis 
area and to make every reasonable effort to expand its supplies 
and facilities when necessary to meet Laclede’s growing needs 
(27 FPC at pp. 713-14, 734). Midsouth and other utility cus- 
tomers also have had “full requirements” contracts with Missis- 
sippi since 1929 (27 FPC at p. 725). 
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The contracts thus provide petitioners with no basis for any 
claim of firm service. Their service has always been interrupt- 
ible. and as the Commission pointed out (R. 14877): 


* * * Tf the utility has the right to curtail service then 
the customers receive and pay for interruptible service 
even if the right of curtailment is not exercised. The 
issue thus turns not on actual deliveries but on the type 
of service which Mississippi is obligated to render to its 
existing industrial customers. * * w 


Nor do the certificates obtained by Mississippi for sales to 
its utility customers provide any basis for claiming that the 
industrials have rights to allotment of a share of Mississippi’s 
firm capacity. Those certificates were issued for the service 
defined by the contracts (supra, p. 4). and petitioners do not 
even claim that their contracts ever called for anything but 
interruptible service. The certificates were granted upon the 
clear understanding that direct industrial sales would have 
to be interrupted and upon Commission warning that the 
whole system’s output would eventually go to the satisfaction 
of the utility customers’ requirements unless new facilities 
were added to outstrip the utilities’ needs. In 1946, for in- 
stance. the Commission authorized construction for the pur- 
pose of an increase in Mississippi's sales capacity from 135,000 
to 183.000 Mef. Its opinion recited in part (27 FPC at p. 718, 
5 FPC 206. 209-210): 

On the basis that the facilities. sought in this applica- 
tion. if authorized, will be in operation for the peak 
day of 1947-48. applicant estimates that of the total 
daily sales capacity of 181,000 Mef, 83 percent will go 
to the utility customers and 17 percent to the industrial 
customers. For the peak day of 1950, it appears that 
unless additional facilities are installed. almost 100 
percent of the system sales capacity of 181,000 Mef will 
be devoted to utility sales. [Emphasis supplied.] 


The Commission therefore correctly held the “firm indus- 
trial” sales to be interruptible. though ranking above sales 
covered by other contracts which provide for interruption on 
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two hours’ notice (R. 14377-8). The attempt of the peti- 
tioners (except for Owens-Illinois Glass Co.) to represent 
themselves as firm industrial customers has no basis in law. 

Neither has it any basis in custom. In 1950, for instance, 
when a shortage of supply occurred on the Mississippi system, 
the Commission authorized emergency service rules and regula- 
tions which under certain conditions would curtail service to 
Mississippi’s industrial customers to 24,855 Mef per day, or al- 
most exactly the quantity which the present order allocates to 
them (R. 14878, 14487). This restriction on deliveries to 
industrial customers was continued through the 1952-53 heating 
season.” 

In 1952 the Commission allocated to utility customers 415,000 
Mef per day of Mississippi’s then stated capacity of 450,000 
Mcf. This left 35,000 not allotted to any specified purpose and 
until so allotted available for any sales Mississippi might law- 
fully make to the direct-sale industrial customers (27 FPC at 
p. 717). The record shows that curtailment of sales to these 
customers has in fact been frequent (e.g., R. 349, 404, 607-10, 
640-42, 731, 1033-34, 1050).** Granite City, for example, has 
suffered extensive curtailment of the service it now describes as 
firm. In recent years this service has been curtailed “when the 
temperature drops as low as 40 degrees” (R. 642). On the other 
hand, there is no instance of curtailment of utility sales to take 
care of the industrials. 

Thus it readily appears, both from petitioners’ contracts with 
Mississippi and from the history of their dealings with that 
company, that they have long accepted a status subordinate to 
that of Mississippi’s utility resale customers. 

Up to now, Mississippi's firm capacity has never been fully 
allotted. The 1953 allotment required Mississippi to devote 
92% of its capacity to the utility customers, but the remaining 
8% (the 35,000 Mef last mentioned) was not allotted to indus- 


2 ‘The limitation to 24,855 Mef did not prevent peak deliveries to them from 
reaching 65,756 Mcf on November 9, 1950. This is substantially more than 
the 61,202 Mef which petitioners now claim. 

= Wisxsixxsippi River Fuel Corp. Docket Nos. G-1281, et al., 11 FPC 1219, 
1229. 

2 The customers who pay the highest prices are interrupted last (R. 
1292-16). 
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trial service. Petitioners are not relying on any prior Commis- 
sion order making an allotment, nor could they. 

Gas not allotted can still be allotted, and the Commission 
has now allocated to the utilities’ service a share of the previ- 
ously unallotted capacity. At the same time, it has granted 
Transmission a temporary certificate to bring additional gas 
to the area for use in serving the industrials, and has given 
that service an allotment never before made for it. 

The statutory authority of the Commission to allocate Mis- 
sissippi’s capacity in accordance with the public interest cannot 
be altered by whatever practices the pipelines and the indus- 
trials may have set up among themselves, or by the fact that 
the industrials, having contracted for and received nothing but 
interruptible service, now describe it as firm. The record, in 
any event, establishes no practice of firm service to them. 

The public unquestionably has an interest in the mainte- 
nance of service to the industrials, but that interest does not 
require carving out an allocation of a particular amount of 
Mississippi’s capacity for their exclusive use for the future at a 
time when the whole supply situation in the area is so fluid. 
Their immediate needs have been taken care of by the alloca- 
tion of 25,000 Mecf now made. by the interconnection be- 
tween Mississippi and Transmission to supply their peak needs, 
and by the temporary certification of 35,000 Mcf, as anticipated 
in the order under review. Their long-term needs will be duly 
considered before action is taken on the division of the prospec- 
tive new supplies. In the circumstances, therefore, the alloca- 
tion of 25,000 Mef at this time was reasonably found to be suf- 
ficient to meet the public interest. 


IV. The availability of other gas shows that no service was 
impaired, no enlargement of facilities compelled, and that 
there was no necessity for findings of comparative needs 


The Commission’s finding of availability of gas from Missis- 
sippi’s subsidiary, Transmission, to meet all of the “firm indus- 
trial” customers’ needs, which has been fully corroborated by 
subsequent events (see supra, pp. 14-16). disposes of peti- 
tioners’ arguments that the Commission’s order compelled “the 
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enlargement of transportation facilities” in violation of the pro- 
vision of Section 7(a) (Pet. Br. in No. 17151, pp. 21-23), im- 
paired Mississippi’s “ability to render adequate service to its 
customers” in violation of that proviso (Pet. Br. in No. 17150, 
pp. 27-31; Pet. Br. in No. 17151, pp. 17-21), and was invalid 
for want of subsidiary findings on the comparative needs of 
Mississippi’s customers (Pet. Br. in No. 17150, pp. 33-34; Pet. 
Br. in No. 17151, pp. 9-17, 26-28). 

As we have shown, supra, pp. 20-24, the industrial customers’ 
position was that of members of the public who had never 
enjoyed the assurance of firm service which would flow from 
a, Commission certificate authorizing and requiring use of firm 
capacity for transportation of gas for sale to them. They had 
no claim upon this 61,000 Mef segment of firm gas transporta- 
tion capacity, particularly if there was sufficient other capacity 
available to satisfy their needs. And this was what the Com- 
mission found here, upon the basis, principally, of Mississippi's 
control through a subsidiary corporation of transportation fa- 
cilities having 65,000 Mcf immediate firm capacity which had 
never been allotted to a particular use. Mississippi’s industrial 
customers’ needs could as well be served from that 65,000 Mcf 
as from the 61,000 Mef capacity which had been used by Missis- 
sippi but never allotted by the Commission. Thus, there is no 
basis for viewing the Commission’s action as depriving these 
industrial customers of anything to which they had any right 
and the Commission’s finding of availability of other gas en- 
tirely removed any element of deprivation of service from the 
present case. There was here no competition for a unique seg- 
ment of transportation capacity—no mutual exclusivity prob- 
lem. Other gas being available, service to the industrial cus- 
tomers is not impaired by only committing 25,000 Mef of this 
61,000 Mef of firm capacity to that service. No enlargement of 
transportation facilities was needed or was being compelled to 
supply gas which was available through Transmission’s existing 
facilities. And inasmuch as no service was impaired, no one was 
being deprived of service, no one would suffer, it was not neces- 
sary to make a comparative choice of who should suffer, based 
on comparative need. 
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CONCLUSION 


For the foregoing reasons the order of the Commission should 
be affirmed. 
Respectfully submitted. 
Ric#arp A. SoLoMoN, 
General Counsel, 
Howarp FE. WaHRENBROCK, 
Solicitor, 
ArrHour H. Frreovure, 
Attorney, 
For respondent, 
Federal Power Commission, 
Washington 26, D.C. 
Fesrvary 4, 1963. 
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Before Commissioners: Josep C. SwIDLER, Chairman; How- 
arp Morcan, L. J. O’Connor, JR., CHARLES R. Ross, and 
Harotp C. WoopwakD 


Natural Gas Pipeline Company of America, Dockets Nos. 
CP62-243, CP61-339, CP63-99; Mississippi River Fuel Cor- 
poration, Dockets Nos. CP61-341, CP63-105; Mississippi 
River Transmission Corporation, Dockets Nos. CP61-341, 
CP61-339, CP62-76, CP62-242, CP63-100; Oklahoma Tili- 
nois Gas Pipeline Company, Docket No. CP62-260; Pan- 
handle Eastern Pipe Line Company, Docket No. CP63-106; 
Midwest Missouri Gas Company, Docket No. CP63-6; Pan 
American Petroleum Corporation, Dockets Nos. CI62-1347, 
CI62-1348, C162-1349; Midwest Oil Corporation, Docket 
No. C162-1350; Sunray Oil Company, Dockets Nos. CI62- 
1383, CI62-1386; CI62-1387; Shell Oil Company, Dockets 
Nos. C162-1401, CI162-1402, C162-1403; Cleroy Inc., e¢ al., 
Docket No. CI62-1424; Robert G. Anderson, Docket No. 
CI62-1442; Phillips Petroleum Company, Dockets Nos. 
CI62-1453, C162-1454; Champlin Oil & Refining Company, 
Dockets Nos. C162-1455; CI62-1456; Slats Honeymon Drill- 
ing Company, Docket No. C162-1463; Thomas N. Berry & 
Company, Docket No. C162-1465; Thomas C. Mueller, 
Docket No. CI62-1467; W. C. Sojourner, et al., Docket No. 
CI62-1470; John P. Gallagher, et al., Docket No. CI62-1471; 
Keener Oil Company, Docket No. C162-1480; H. H. Coffield, 
Docket No. ClI62-1482; H. L. Willett, Docket No. CI62- 
1488; Kingswood Oil Company, Docket No. CI62-1514; 
Fred C. Mueller, Docket No. C162-1531; Cities Service 
Petroleum Co., Docket No. C162-1556; Kingwood Oil Com- 
pany, Docket No. C163-3; Sohio Petroleum Company, 


(27) 
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Dockets Nos. CI63-34, C163-52; Southern Union Produc- 
tion Company, Docket No. C163-54; T. F. Hodge, Docket 
No. CI63-81; Kirby Production Company, Docket No. 
CI63-85; El Paso Natural Gas Products Company, Docket 
No. C163-89; Tidewater Oil Company, Dockets No. C163- 
119, CI63-120; E. A. Obering, Docket No. C163-139; Ash- 
land Oil; & Refining Company, Docket No. CI63-178 
Marathon Oil Company, Dockets Nos. C163-313, CI63-314, 
CI63-315; George W. Pirtle, Docket No. C162-1481; Sam K. 
Viersen, Docket No. C163-521; Philip C. Dixon, Docket No. 
C163-585; Hefener Production Company, Docket No. C163- 
595; Harper Oil Company, Docket No. CI63-598. 


NOTICE OF APPLICATIONS, AMENDED APPLICATIONS, WITHDRAWAL 
OF APPLICATION AND MOTIONS TO AMEND CERTIFICATES, AND 
ORDER GRANTING MOTIONS TO CONSOLIDATE, FURTHER CONSOLI- 
DATION OF APPLICATION, DESIGNATION OF DOCKET NUMBER, 
POSTPONEMENT OF HEARING AND SETTING DATES FOR PREHEAR- 
ING CONFERENCE AND FOR FILING OF EVIDENCE 


(November 30, 1962) 


By our notice of July 12, 1962, the above-designated docketed 
applications and motions therein of Natural Gas Pipeline Com- 
pany of America, (Natural), Mississippi River Transmission 
Corporation (Transmission) and Mississippi River Fuel Cor- 
poration (Fuel) were consolidated and set for formal hearing. 
By our order of October 15, 1962, we further consolidated with 
the aforementioned applications, the above-docketed applica- 
tion of Oklahoma-Illinois Gas Pipeline Company (Oklahoma- 
Illinois) along with sundry producer applications.’ Subse- 
quently, one of these producer applicants, namely Continental 
Oil Company, filed a motion for withdrawal of its application 
in Docket No. CI63-118 on the basis that the operator of the 
unit, Midwest Oil Corporation, in its application in Docket No. 
CI62-1350 will make the sale proposed by Continental Oil Com- 
pany. Additional producer applications were filed by Sam K. 


2 The producer applications relate to Oklahoma-Illinois’ proposed supply 
for its pipeline proposal in Docket No. CP62-260. 
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Viersen in Docket No. C163-521, Philip C. Dixon in Docket No. 
CI63-585, Hefener Production Company in Docket No. CI63— 
595 and Harper Oil Company in Docket No. CI63-598. 

In its application in Docket No. CP62-243, Natural proposes, 
among other things, to construct facilities so as to increase the 
design day sales capacity of its pipeline system by 35,000 Mcf. 
By its amendment of October 18, 1962, to this application, 
Natural has modified the originally proposed facilities. The 
now modified facilities will provide the 35,000 Mef per day 
increased capacity but it is anticipated, will cost $260,000 less 
than the originally proposed facilities. 

Take further notice that Natural also filed on October 18, 
1962, an application in Docket No. CP63-99 for a certificate 
of public convenience and necessity pursuant to Section 7(c) 
of the Natural Gas Act, to construct and operate 31.78 miles 
of 30-inch pipeline looping and install 3,000 additional horse- 
power compression at its compressor station No. 300 so as to 
enable Natural to sell an additional 30,000 Mef per day to 
Transmission, commencing on December 1, 1963, for resale by 
the latter to Fuel. The anticipated cost of these facilities 
is $4,169,000. This proposed sale of 30,000 Mef per day to 
Transmission is in addition to the 35,000 Mef per day proposed 
sale by Natural to Transmission in Docket No. CP62-243. 
The total cost of the facilities proposed to be constructed by 
Natural in both docketed applications to provide the 65,000 
Mcf per day increased capacity is estimated at $10,525,000. 

As indicated in our notice of July 12, 1962, Natural, in con- 
junction with the filing of its application in Docket No. CP62— 
243, also requested amendment of its certificate in Docket No. 
CP61-339 for authorization to use existing facilities intercon- 
necting its system with Transmission for the proposed sale and 
delivery of the additional 35,000 Mef per day. Natural now 
seeks a similar and further amendment of its certificate in 
Docket No. CP61-339 so as to also encompass the 30,000 Mef 
per day proposed sale in Docket No. CP63-99. 

On October 19, 1962, Transmission filed an application in 
Docket No. CP63-100 seeking authorization to sell and de- 
liver an additional 30,000 Mef per day to Fuel, commencing on 
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December 1, 1963, through its existing pipeline facilities and 
through use of facilities interconnecting the two systems. 
Transmission also seeks a further amendment of its certificate 
in Docket No. CP61-341, similar to its request for amendment 
filed concurrently with its application in Docket No. CP62-242, 
so as to have authorization to use the aforementioned inter- 
connecting facilities not only for the delivery and sale of the 
35,000 Mef per day proposed in its application in Docket No. 
CP62-242 but also for the sale and delivery of the 30,000 Mef 
per day proposed in its application in Docket No. CP63-100. 
Transmission also seeks a further amendment of its certificate 
in Docket No. CP61-339, similar to its request for amendment 
of that certification filed concurrently with its application in 
Docket No. CP62-242, so as to also encompass the sale by 
Natural to Transmission proposed in the former’s application 
in Docket No. 63-99. 

In our notice of June 12, 1962, we set forth that Fuel had 
filed a motion in Docket No. CP61-341, seeking amendment 
of that certificate so as to authorize Fuel to use the inter- 
connecting facilities authorized therein for the purpose of tak- 
ing into its system the additional volumes of gas proposed to be 
purchased from Transmission in the latter’s application in 
Docket No. CP62-242. On October 19, 1962, Fuel filed a 
similar motion now seeking to amend the aforementioned cer- 
tificate so as to also encompass the additional volumes of gas 
proposed to be purchased from Transmission in the latter’s 
application in Docket No. CP63-100. Both motions to amend 
also contained an application for allocation by the Commission 
of the respective volumes of gas proposed to be acquired from 
Transmission in the latter’s above-mentioned applications. 
These applications of Fuel for allocation by the Commission 
are hereby combined and given the designation of Docket No. 
CP63-105." 

Natural, Transmission and Fuel have all filed requests for 
consolidation of the above-discussed new filings with those 
applications consolidated by our order of October 15, 1962. 


—{—— 


2 "The respective volumes to be purchased as set forth in both applications 
have not been combined and will be treated as proposed 1962 allocations 
and proposed 1963 allocations. 
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On October 29, 1962, Panhandle Eastern Pipe Line Com- 
pany (Panhandle) filed an application, as supplemented on 
November 5, 1962, in Docket No. CP63-106 for a certificate of 
public convenience and necessity to construct and operate a 
supply line and underground storage facilities so as to supply 
and transport 65,800 Mef per day of natural gas for sale in 
the St. Louis, Missouri, area on a firm basis. 

Panhandle proposes to increase the delivery capacity of its 
Howell Storage Field by approximately 65,800 Mef per day, 
and to construct a supply line from its existing main line 
facilities at a point near Glasgow, Illinois, to a point in the 
St. Louis area near Alton, Illinois. The estimated cost of the 
project is $6,036,000 which Panhandle says will be financed 
from funds on hand. 

Panhandle does not designate any customer to whom any 
or all of the proposed 65,800 Mef per day will be delivered. 
It does, however, state that the service it proposes will be 
made at a lower cost to the St. Louis area consumers than 
either of the services proposed by Natural or Oklahoma- 
Illinois in the previously discussed docketed and pending 
applications. In consequence thereof, Panhandle has also 
filed a motion for consolidation of this application with those 
of Natural and Oklahoma-IIlinois. 

These matters are interrelated and should be heard on a 
consolidated record. In this regard we shall also consolidate 
herewith the application of Midwest Missouri Gas Company 
filed in Docket No. CP63-6, pursuant to Section 7(a) of the 
Natural Gas Act against Fuel, as more fully set forth in our 
notice of that application issued on September 26, 1962. 


The Commission orders: 


(A) The motions to consolidate the applications of Natural 
Gas Pipeline Company of America, Mississippi River Fuel 
Corporation, Mississippi River Transmission Corporation and 
Panhandle Eastern Pipe Line Company as more fully discussed 
above are hereby granted. 

(B) Consolidation is also ordered herein of the applications 
of Sam K. Viersen, Docket No. CI63-521, Philip C. Dixon, 
Docket No. CI63-585, Hefener Production Company, Docket 
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No. CI63-595, Harper Oil Company, Docket No. CI63-598 
and Midwest Missouri Gas Company, Docket No. CP63-6. 

(C) Since we inadvertently did not designate a docket num- 
ber to Fuel’s application for allocation of its proposed 1962 
volumes, we are hereby giving said application the docket num- 
ber designation assigned to the proposed 1963 allocation appli- 
cation, namely, Docket No. CP63-105. The proposals will be 
considered as two completely independent phases. 

(D) Additional protests or petitions to intervene may be 
filed with the Federal Power Commission, Washington 25, 
D.C., in accordance with the Rules of Practice and Procedure 
(18 CFR 1.8 and 1.10) on or before December 13, 1962. 

(E) The hearing scheduled to commence on December 12, 
1962, in these proceedings as set forth in our order of October 
15, 1962, is hereby postponed. 

(F) A prehearing conference will be held in these proceed- 
ings, as consolidated by this order, on January 14, 1963, at 
10:00 a.m. (EST) in a hearing room of the Federal Power 
Commission, 441 G Street, N.W., Washington, D.C., and will 
be presided over by a hearing examiner, for the purpose of, 
among other things, designating an order of procedure as well 
as a date for commencement of hearing and exploring the possi- 
bility of stipulating issues. 

(G) In order to facilitate the prehearing conference and 
expedite the hearing, all applicants shall serve upon all parties 
by December 14, 1962, the testimony and exhibits to be relied 
upon at the hearing in support of their respective cases. This 
ordering paragraph is applicable to the Section 7(a) applicant, 
Midwest Missouri Gas Company and to all petitioners to inter- 
vene herein who are seeking an allocation of gas from Okla- 
homa-Illinois. 

(H) The application of Continental Oil Company Docket 
No. C163-118, is permitted to be withdrawn as of the date of 
issuance of this order. 

By the Commission. 

[sear] 

J. H. Gutride, 
JoszpH H. GUTRIDE, 
Secretary. 


APPENDIX B 
Unrrep Srares oF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Josep C. SwiDier, Chairman ; 
Howarp Morsay, L. J. O'Connor, Jr., CHartes R. Ross, 
and Haroip C. WoopwarD 


Natural Gas Pipeline Company of America, Dockets Nos. 
CP62-243 and CP61-339; Mississippi River Transmission 
Corporation, Dockets Nos. CP62-242, CP61-341, CP62-76 
and CP61-339; Mississippi River Fuel Corporation, Docket 
No. CP61-341 


ORDER GRANTING REQUEST FOR TEMPORARY AUTHORIZATION AS 
MODIFIED BY THE COMMISSION 


(Issued October 15, 1962) 


By our notice of July 12, 1962, the above-designated docketed 
applications and motions therein of Natural Gas Pipeline Com- 
pany of America (Natural), Mississippi River Transmission 
Corporation (Mississippi Transmission) and Mississippi River 
Fuel Corporation (Mississippi Fuel) were consolidated and set 
for formal hearing. However, upon review of a motion filed 
by Oklahoma Illinois Gas Pipeline Company (Oklahoma Illi- 
nois) for consolidation of its application in Docket No. CP62- 
260 with the Natural, et al., applications the aforesaid hearing 
was postponed We are issuing this day our order consolidat- 
ing with the Natural, et al., applications, the application of 
Oklahoma Illinois along with sundry other related producer 
applications and rescheduling the date for formal hearing. 

In the Natural, et al., applications, Natural proposes to con- 
struct facilities so as to increase the design day sales capacity 


2 See our notice of September 4, 1962. 
(33) 
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of its pipeline system by 35,000 Mef and sell an equivalent 
amount of natural gas, on a firm basis, to Mississippi Transmis- 
sion for resale by the latter to Mississippi Fuel. Mississippi 
Fuel in turn would resell it to its customers in the St. Louis, 
Missouri area and other parts of its system. No additional 
facilities are required by Mississippi Transmission or Missis- 
sippi Fuel. Delivery of the gas is to be effected through use of 
existing facilities interconnecting Mississippi Transmisson with 
Natural and Mississippi Transmission with Mississippi Fuel. 

On September 24, 1962, in view of the virtual impossibility 
for the timely issuance of permanent authorization to meet its 
alleged increased requirements for this winter, Mississippi Fuel 
filed a request for temporary authorization for the sale of an 
additional 35,000 Mef per day. Simultaneous with Missis- 
sippi Fuel’s request, Mississippi Transmission filed a request for 
temporary authorization to sell to Mississippi Fuel 35,000 Mef 
per day which it would acquire from Natural. Natural in its 
request for temporary atuhorization filed concurrently with the 
aforesaid two requests makes reference to the Second Supple- 
ment to its application in Docket No. CP62-243 wherein it 
alleges an ability to deliver the 35,000 Mef per day during the 
1962-1963 winter heating season by overloading certain of its 
compressor engines thereby eliminating the need for construct- 
ing any facilities during this period of delivery. In addition to 
the requests for temporary authorization all three applicants 
filed related schedules and service agreements. 

Answers and objections to the requests for temporary author- 
ization were filed by Fuels Research Council, Inc., National 
Coal Association, United Mine Workers of America, and Mid- 
West Coal Producers Institute, Inc. (Coal Interests) jointly, 
and by Trunkline Gas Company (Trunkline). A joint tele- 
graphic response to the objections was filed by Mississippi 
Transmission and Mississippi Fuel. 

In the main, the Coal Interests object to the granting of the 
requested temporary authorizations on the ground that no 
emergency has been demonstrated. 


*** Indeed, it is difficult to imagine any true emergency 
occurring in the St. Louis area this winter inasmuch as 


35 


the distribution customers served by Fuel have recently 
been allocated substantial additional supplies of Fuel’s 
gas, scheduled to be delivered this fall, from Docket No. 
G-17567, et al., proceedings referred to above. If the 
temporary request is intended to obtain temporary gas 
for direct industrial customers of Fuel, it must be con- 
cluded that neither the industrials nor their needs are 
specified with particularity in the application for tempo- 
rary certificate. * * ** 


Although we agree with the Coal Interests’ observation that 
the markets to be served with the proposed 35,000 Mef per day 
under temporary authorization are not spelled out with any 
degree of specificity, and it is to be expected that this deficiency 
will be rectified on the record of the formal hearing, nevertheless 
we find that sufficient cause does exist for our granting of the 
temporary authorizations sought as hereinafter modified. 

The instant docketed applications comprise a project which 
has as its basic purpose, deliveries to Mississippi Fuel’s direct 
industrial customers volumes of gas which were reallocated by 
the Commission in our Opinion No. 355, in Docket Nos. G- 
17567, et al., issued April 18, 1962. There we assigned to cer- 
tain of Mississippi Fuel’s existing utility (resale) customers, 
some 35,000 Mef per day which Mississippi Fuel had been de- 
livering to its direct industrial customers on an alleged “firm 
basis”. This left approximately 25,000 Mef per day available 
for delivery to said industrial customers. Mississippi Fuel now 
contends that without the temporary authorizations it will not 
only be unable to meet the comparatively small increased re- 
quirements of its resale customers now anticipated since the 
issuance of Opinion No. 355 but will, more importantly, cause 
it to drastically curtail the anticipated needs of its direct in- 
dustrial customers on many days during the coming winter 
season. This in turn, says Mississippi Fuel, will cause plant 
shutdowns with a resultant rise in unemployment in the St. 
Louis area. 


2 Coal Interests answer and objection to granting of requested temporary 
authorizations filed September 27, 1962, pp. 2-3. 
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There can be no dispute that by our action as reflected in 
Opinion No. 355 the volume of 35,000 Mef of natural gas per 
day was taken away from industrial consumers in the St. Louis 
area. Our reasons for so doing are fully set forth in that 
Opinion. We are of the opinion, however, that we should do 
everything in our power to prevent the curtailment or shutdown 
of industrial activity with the resultant consequence of hard- 
ship which would be created by a rise in unemployment during 
the winter period. In our view this constitutes an “emergency” 
within the meaning of Section 7 of the Act. 

Trunkline, in its answer and objection to the requests for 
temporary authorization is opposed to the proposals contained 
therein only to the extent that Natural is proposed as the sup- 
plier to Mississippi Transmission. Trunkline, as the existing 
supplier of Mississippi Transmission, states that it is willing 
and able to provide all of the additional gas requested by the 
latter for delivery to Mississippi Fuel. It further alleges that 
Mississippi Transmission is currently purchasing from Trunk- 
line substantially less than the authorized contract demand of 
76,000 Mef per day and that the granting of the temporary 
authorizations as proposed would either perpetuate the present 
situation or in fact further reduce Mississippi Transmission’s 
purchases from Trunkline thus causing irreparable injury to 
the latter. In order therefore to prevent the occurrence of 
such possible economic injury we shall grant all of the tem- 
porary authorizations sought as hereinafter modified, for a 
period commencing November 15, 1962 and terminating 
December 1, 1963, provided however that Mississippi Trans- 
mission shall not purchase any of the 35,000 Mef per day from 
Natural during the winter period of November 15, 1962 to 
March 31, 1963, until it has first taken its full authorized con- 
tract entitlement from Trunkline. Thus, Mississippi Trans- 
mission must first meet its contract obligations with Trunkline 
during the winter months as was contemplated in the author- 
ization for the construction of Trunkline’s facilities to meet 
Mississippi Transmission’s requirements.’ At the same time 


*See Trunkline’s applications in CP60-122, Phase I, Opinion No, 339; 
CP60-122, Phase II, order issued on July 27, 1962, in Docket Nos. G-2306, 
et al., and CP61-241, order issued on October 1, 1962. 
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Mississippi Transmission would not be unjustly burdened by 
having to purchase from Trunkline 100% of its contract de- 
mand during non-peak periods.* 

The Commission finds: 

Based on the allegations of the applicants for temporary 
‘certificates of public convenience and necessity and the fur- 
ther matters discussed above the requests should be granted as 
modified and hereinafter conditioned. 


The Commission orders: 

(A) The application of Mississippi River Fuel Corporation 
for temporary authorization is hereby granted for a period 
commencing November 15, 1962 and terminating December 1, 
1963. 

(B) Mississippi River Fuel’s Fourth Revised Sheets Nos. 
14, 17 and Seventeenth Revised Sheet No. 25 to its FPC Gas 
Tariff, Original Volume No. 1 and the service agreement with 
Laclede Gas Company dated September 21, 1962, are hereby 
accepted for filing, effective November 15, 1962: Provided, 
however, that the difference between the existing stated de- 
mands of Mississippi Fuel’s utility customers contained in its 
Sixteenth Revised Sheet No. 25 heretofore tendered for filing 
and proposed to become effective October 1, 1962, and the new 
stated demands of said customers reflected in the above-men- 
tioned Seventeenth Revised Sheet No. 25, shall not be con- 
strued as including any of the firm volumes of gas specifically 
reserved for any of said customers in our Opinion No. 355, 
supra. 

(C) In the event that permanent certificate authorization 
is ultimately denied the applicants herein, Mississippi Fuel 
shall continue the proposed additional deliveries to its resale 
customers by rendering such service from the 25,000 Mef per 
day allocated to Mississippi Fuel’s direct industrial customers 
in Opinion No. 355. 

(D) The application of Mississippi River Transmission 
Corporation for temporary authorization is hereby granted 
for a period commencing November 15, 1962 and terminating 


«Under Trunkline’s tariff, Mississippi Transmission must nevertheless 
take-or-pay for 75% of its contract demand on an annual basis. 
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December 1, 1963: Provided, however, that during the period 
commencing November 15, 1962 and terminating March 31, 
1963, Mississippi Transmission shall not take any volumes of 
gas from Natural Gas Pipeline Company of America until it 
has first taken its full authorized contract entitlement from 
Trunkline Gas Company. 

(E) Mississippi River Transmission Corporation shall main- 
tain adequate records of its purchases from Trunkline and 
Natural during the above-stated periods so as to reflect its full 
compliance with the authorization herein granted. 

(F) Mississippi River Transmission’s Fourth Revised Sheet 
Nos. 4 and 5, Original Sheet Nos. 5A, 8A, 8B, 8D, Second Re- 
vised Sheet Nos. 9 and 9A, First Revised Sheet Nos. 9B and 9C, 
and its service agreement with Mississippi River Fuel Corpora- 
tion dated September 21, 1962, are hereby accepted for filing 
effective November 15, 1962. The acceptance is conditioned 
upon the rates therein being adjusted to compensate for any 
change in Natural Gas Pipeline Company’s CD-1 rate which 
may result from the Commission’s determinations in Docket 
No. RP61-8, and the making of appropriate refunds. 

(G) The application of Natural Gas Pipeline Company of 
America for temporary authorization is hereby granted for a 
period commencing November 15, 1962 and terminating 
December 1, 1963. 

(H) Natural Gas Pipeline’s Rate Schedule PL-1 to its FPC 
Gas Tariff, Second Revised Volume No. 1, and its service agree- 
ment with Mississippi River Transmission Corporation dated 
September 21, 1962, are hereby accepted for filing effective 
November 15, 1962. The acceptance is conditioned upon the 
rate therein being adjusted to the same level and provisions as 
the CD-1 rate ultimately determined by the Commission in 
Docket No. RP61-8, and the making of appropriate refunds. 

(I) The acceptance of all of the above-mentioned filings 
shall not be construed as a waiver of the requirements of Section 
7 of the Natural Gas Act, as amended; nor shall it be construed 
as constituting approval of the service agreements or of any 
rates, charges, classifications, or any rule, regulation or practice 
affecting such rates or services contained in the above tariffs; 
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nor shall such acceptance be deemed as recognition of any 
claimed contractual rights or obligations associated therewith; 
and such acceptance is without prejudice to any findings or 
orders which have been or may hereafter be made by the Com- 
mission in any proceeding now pending or hereafter instituted 
by or against any of the above-named applicants. 

(J) The granting of these temporary authorizations is with- 
out prejudice to such final determination of these applications 
or any other applications consolidated therewith, as the record 
may require. 

(K) Allof the above-named applicants shall advise the Com- 
mission of the date of commencement of service within 10 
days thereof. 

By the Commission. 


J. H. Gutride, 
Josspx H. Gurrms, 
Secretary. 


APPENDIX C 
Unrrep States of AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: JosepH C. Swipter, Chairman; 
Howarp, Moraan, L. J. O’Connor, Jr., and Haroup C. 
WoopwarbD 


Natural Gas Pipeline Company of America, Dockets Nos. 
CP62-243 and CP61-339; Mississippi River Transmission 


Corporation, Dockets Nos. CP62-242, CP61-341, CP62-76 
and CP61-339; Mississippi River Fuel Corporation, Docket 
No. CP61-341 


ORDER MODIFYING ORDER GRANTING REQUEST FOR 
TEMPORARY AUTHORIZATION 


(Issued November 20, 1962) 


By our order of October 15, 1962, we granted requests for 
temporary authorizations, as modified by the Commission, in 
the above-captioned docketed applications. Requests for 
modification of this order, as it relates to Mississippi River Fuel 
Corporation, were filed by an individual and a group of the 
latter’ s industrial customers, namely, Owens-Illinois Glass 
Company and the Granite City group.* 


The Commission orders: 
Upon consideration of the aforementioned requests for modi- 
fication of our order of October 15, 1962, granting temporary 


2Granite City Steel Company, American Steel Foundries Incorporated, 
American Zinc Company of [linois, The Dow Metal Products Company, 
Laclede Steel Company, Olin Mathieson Chemical Corporation, National 
Lead Company, Pittsburgh Plate Glass Company, C. K. Williams & Company. 


(40) 
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authorization in these docketed applications, ordering para- 
graph (C) of said order is hereby deleted. 


By the Commission. 


Gordon M. Grant, 
Gorpvon M. Grant, 
Acting Secretary. 


APPENDIX D 
’ Unrrep States or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Josep C. Swipuer, Chairman; 
Howarp Morean, L. J. O’Connor, Jr., Cartes R. Ross, 
and Harotp C. Woopwarp 


Natural Gas Pipeline Company of America, Dockets No. 
CP62-243, CP61-339; Mississippi River Fuel Corporation, 
Docket No. CP61-341; Mississippi River Transmission Cor- 
poration, Dockets Nos. CP61-341, CP61-339, CP62-76, 
CP62-242: Oklahoma Illinois Gas Pipeline Company, 
Docket No. CP62-260; Pan American Petroleum Corpora- 
tion, Dockets Nos. CI62-1347, CI62-1348, CI62-1349; Mid- 
west Oil Corporation, Docket No. C162-1350; Sunray DX 
Oil Company, Dockets Nos. CI62—1383, C162-1386, C162— 
1387; Shell Oil Company, Dockets Nos. CI62-1401, CI62— 
1402, CI62-1403; Cleroy Inc., et al., Docket No. CI162-1424; 
Robert G. Anderson, Docket No. CI62—1442; Phillips Petro- 
leum Company, Dockets Nos. CI62-1453, CI62-1454; 
Champlin Oil & Refining Company, Dockets Nos. CI62- 
1455, CI62-1456; Slats Honeymon Drilling Company, 
Docket No. CI62-1463; Thomas N. Berry & Company, 
Docket No. CI62-1465; Thomas C. Mueller, Docket No. 
CI62-1467; W. C. Sojourner, et al., Docket No. CI62-1470; 
John P. Gallagher, et al., Docket No. CI62-1471; Keener 
Oil Company, Docket No. C162-1480; H. H. Coffield, Docket 
No. CI62-1482: H. L. Willett, Docket No. C162-1488; King- 
wood Oil Company, Docket No. CI62-1514; Fred C. Muel- 
ler, Docket No. CI62-1531; Cities Service Petroleum Co., 
Docket No. CI62-1556; Kingwood Oil Company, Docket No. 
CI63-3; Sohio Petroleum Company, Dockets Nos. C163— 
34, CI63-52; Southern Union Production Company, Docket 

(42) 
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No. CI63-54; T. F. Hodge, Docket No. C163-81; Kirby Pro- 
duction Company, Docket No. C163-85; El Paso Natural 
Gas Products Company, Docket No. CI63-89; Continental 
Oil Company, Docket No. CI63-118; Tidewater Oil Com- 
pany, Dockets Nos. CI63-119; CI63-120; E. A. Obering, 
Docket No. C163-139; Ashland Oil & Refining Company, 
Docket No. CI63-178; Marathon Oil Company, Dockets 
Nos. CI63-313, C163-314, CI63-315; George W. Pirtle, 
Docket No. CI62-1481. 


ORDER GRANTING MOTION TO CONSOLIDATE, FURI'HER CONSOLIDA- 
TION OF APPLICATIONS, FIXING DATE OF HEARING AND GIVING 
NOTICE OF APPLICATIONS 


(Issued October 15, 1962) 


By our notice of July 12, 1962, the above-designated docketed 
applications and motions therein of Natural Gas Pipeline Com- 
pany of America (Natural), Mississippi River Transmission 
Corporation (Mississippi Transmission) and Mississippi River 
Fuel Corporation (Mississippi Fuel) were consolidated and set 
for formal hearing.” In short, Natural proposes to construct 
62 miles of 30-inch pipeline looping and install an additional 
2,800 BHP of compression at an existing compressor station 
with a combined estimated cost of $6,616,000? so as to (1) 
increase the design day sales capacity of its pipeline system by 
35,000 Mef and (2) sell an equivalent amount of natural gas, 
on a firm basis, to Mississippi Transmission for resale by the 
latter to Mississippi Fuel. Mississippi Fuel in turn would 
resell it to its customers in the St. Louis, Missouri area. Deliv- 
ery of the gas would be effected through use of existing facili- 
ties interconnecting Natural and Mississippi Transmission and 
Mississippi Transmission with Mississippi Fuel. No additional 
facilities are required either by Mississippi Fuel or Mississippi 
Transmission. 


*By notice of September 4, 1962, the hearing was postponed until a date 
to be fixed by further notice. 

> Costs related to the acquisition by Natural of certain existing inter- 
connecting facilities between Natural and Mississippi Transmission are 
estimated at an additional $11,275. 
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On July 20, 1962, Oklahoma Illinois Gas Pipeline Company 
(Oklahoma Illinois) filed a, motion to consolidate its application 
in Docket No. CP62-260 with the Natural, et al., applications. 
Answers in opposition to the motion were filed by the Natural, 
et al., applicants. 

Oklahoma Illinois, in its application in CP62-260 seeks au- 
thority to construct and operate 394 miles of 12 and 20-inch 
supply lines and 307 miles of 24-inch transmission pipeline, 
together with related gathering, lateral and compressor facili- 
ties so as to (1) transport to the St. Louis, Missouri area up to 
105,000 Mef per day of gas purchased by industrial concerns 
directly from Oklahoma gas field producers, (2) sell to distribut- 
ing utilities for resale up to 81,000 Mcf per day of contract 
demand and winter peaking service and (3) sell an interruptible 
supply of gas to the same industrial customers for whom Okla- 
homa Illinois would also be rendering the aforementioned 
transportation service. The initial capacity of the pipeline is 
to be 186,000 Mcf per day with a capability of being expanded 
to 300,000 Mef per day with additional compression. Total 
estimated cost is $64,000,000. The gas supply associated -with 
the proposed transportation service and Oklahoma Illinois’ 
proposed sales is to be furnished by and/or acquired from 43 
producers, all within the State of Oklahoma.* To date only 31 
of these producers, as set forth in the caption of this order, have 
filed applications with this Commission. 

The matters are interrelated and should be heard on a con- 
solidated record and disposed of as promptly as possible under 
the applicable rules and regulations and to that end: 

The Commission orders: 

(A) Oklahoma Illinois’ motion to consolidate its application 
in CP62-260 with the applications of Natural Gas Pipeline 
Company of America, et al., in Docket Nos. CP62-243, et al., is 
hereby granted. 

(B) Consolidation is also ordered herein of the producer 
applications as set forth in the caption of this order. 


*See Oklahoma Illinois’ application, Supplement No. 1, Volume 1, Ex- 
hibit H. 
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(C) The hearing postponed by our notice of September 4, 

' 1962, is hereby rescheduled, as consolidated by this order, to 

‘ commence on December 12, 1962, at 10:00 a.m. (EST) in a 
hearing room of the Federal Power Commission, 441 G Street, 
N.W., Washington, D.C. 

(D) Additional protests or petitions to intervene may be 

‘ filed with the Federal Power Commission, Washington 25, 
D.C., in accordance with the Rules of Practice and Procedure 

' (18 CFR 1.8 and 1.10) on or before October 30, 1962. 

' (EB) In order to expedite the hearing, all applicants shall 
serve upon all parties by November 1, 1962, the testimony and 
exhibits to be relied upon at the hearing in support of their 
respective cases. In this regard, once the hearing has com- 
menced and the respective applicants’ evidence introduced in 
evidence and objections thereto disposed of, cross-examination 
shall commence immediately. This, however, should not be 

| construed as a pre-emption of the Presiding Examiner’s right 

to prescribe the manner in which the hearing is to be conducted. 
By the Commission. 
J. H. Gutride, 
Josrerx H. Gutrwe, 
Secretary. 
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The basic problem here is one of statutory policy which 
has not previously been judicially determined. Petitioners 
say that the Natural Gas Act policy of protecting consum- 
ers makes available to direct industrial customers of juris- 
dictional natural gas companies equally with other cus- 
tomers certain statutory certificate responsibilities placed 
upon the Commission by the proviso of $7 (a) against 
impairment of adequate service to customers. The Com- 
mission disagrees and says that if other customers— 
utility distributors serving residential consumers—require 
for new residential business all of the available limited 
supplies, service can be taken from the industrial customers 
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regardless of past usage and that its authority to allocate 
for these ultimate end-use purposes is absolute. 


Petitioners say that all of the essential elements raising 
this basic issue are here present: (1) long established 
industrial customers, namely, petitioners, most of whom 
have been served since 1929; (2) adequate industrial serv- 
ice requirements of 61,202 Mef per day, as found by the 
Commission; (3) impairment of industrial service by reallo- 
cation of 35,000 Mef per day from industrial customers to 
utility customers ; and (4) subsequent Commission finding 
that allocation order will eurtail or shutdown industrial 
activity unless otherwise relieved by new supplies obtained 
in other proceedings. The Commission does not deny any 
of these elements but asserts unreviewable discretionary 
authority to allocate between classes of established cus- 
tomers to favor new resale utility business. 


The essence of the Commission’s defense of its allocation 
orders is that it has not over the years allotted all of 
Mississippi’s firm capacity and it now has authority to do 
so, leaving any remaining needs for industrial service to 
be met from the unallotted capacity of Mississippi’s sub- 
sidiary, Mississippi River Transmission, Resp. Br. 9, al- 
though not explaining until page 14, that what it means is 
that if certain other pending applications by Mississippi 
and Mississippi Transmission and by Natural Gas Pipe- 
line Company of America are granted, the needs of all 
of Mississippi’s customers will be met. 


I. New Supplies Since Made Available Temporarily by Missis- 
sippi or to be Made Available by Others Do Not Settle the 
Legal Question Here 


The Commission says it reasonably found there would be 
sufficient gas available to petitioners, Resp. Br. 12-18. 
These additional supplies have already been made avail- 
able or are to be made available in other proceedings re- 
ferred to in orders of October 15 and November 30, 1962, 
Resp. Br. 27, 33 and 42, but not mentioned in the contested 
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orders. None of these other proceedings had matured when 
the Commission issued its allocation order of April 18, 
1962, nor when it denied rehearing on June 15, 1962. It is 
in the April 18th order that the Commission required 
Mississippi to impair the service to petitioners and the 
legal rights of petitioners were then determined. Subse- 
quent events in other proceedings may be fortuitous for 
some purpose, but cannot be determinative of rights which 
were fixed on April 18th. 


For example, one of the orders issued October 15, 1962, 
Pet. Br. 35a, Resp. Br. 27, granted requests for temporary 
authorization for Mississippi to supply 35,000 Mef per day. 
This is the only subsequent order by which any additional 
gas has been made available and this authority extends 
only to December 1, 1963. It was issued nearly five months 
after April 18th. Natural Gas Pipeline Company of 
America, from which Mississippi obtained part of this 
additional volume of gas, did not complete its application 
until May 2, 1962, two weeks after April 18th, and there 
was strenuous objection interposed, Pet. Br. 36a-37a. The 
Commission could not have been expected to know and did 
not know on April 18th that Natural Gas Pipeline Com- 
pany would offer to serve on a temporary basis the neces- 
sary additional volume of gas needed for the following 
winter or that approval would be appropriate without a 
hearing. 


Moreover, on April 18th, the Commission itself says it 
was not sure what additional supplies would be available 
to the St. Louis market, for it refused to accept a proposed 
settlement agreement which would have taken care of 
Mississsippi’s utility customers and reserve 70,000 Mcf per 
day for direct industrial customers. The reasons given by 
the Commission for refusing to accept the settlement agree- 
ment with its future contingencies as established fact are 
also the reasons for petitioners’ uncertainties. The Com- 
mission states those reasons, R. 14372: 
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The proposed agreement specifically makes the in- 
creased stated demands given Mississippi’s utility cus- 
tomers contingent upon the sale of gas from Natural 
to Transmission including the requisite certificate au- 
thorization, acceptance of the certificate, installation 
of the facilities and actual availability of the gas. Thus 
the agreement is predicated on future contingencies 
and would, if approved, bind us to issue certificates of 
public convenience and necessity for which applica- 
tions have not been filed, much less hearings held or 
possible objections considered. This would, of course, 
be contrary to Section 7 (c) of the Natural Gas Act 
providing for reasonable notice and hearing in certifi- 
cate cases. 


If the Commission was unwilling on April 18th to accept 
future contingencies to protect the utility customers, it 
seems inequitable to compel industrial customers to accept 
even more indefinite future contingencies as protecting 
their service, especially as future service is in the hands 


of companies which were not parties to the proceedings in 
which the Commission was acting. 


According to the Commission’s brief, the other proceed- 
ings by means of which the industrial requirements will 
be met from new supplies are to be found in applications 
by three groups of applicants, Natural Gas Pipeline Com- 
pany of America, Panhandle Eastern Pipe Line Company, 
and Oklahoma Illinois Gas Pipeline Company, Resp. Br. 16, 
27 and 42. 


The Commission could not have known of the Panhandle 
Eastern application on April 18, 1962, for it was not filed 
until October 29, 1962, Resp. Br. 31, and it was not until 
October 15th that the Oklahoma Tlinois Gas Pipeline appli- 
cation, with its related producer applications was consid- 
ered by the Commission to be in proper form for public 
notice to be given, and even then only 31 of the 43 produc- 
ers had filed, Resp. Br. 44. Moreover, the presence of 
three groups of determined applicants for authority to 
supply additional volumes of gas insures a bitter contest, 
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with the industrials in the middle and the outcome highly 
problematical. Hence, the determination of petitioners’ 
statutory rights is imperative here. 


Conceding that the Commission and the Court must judge 
‘in the light of the surrounding circumstances’? whether 
the orders under review impair Mississippi’s ability to 
render adequate service to petitioners, as argued by the 
Commission, Resp. Br. 17, the surrounding circumstances 
here brought to the attention of the Court, are not con- 
ducive to firm or reliable determination on April 18th or 
June 15, 1962 of what the future situation would be in the 
St. Louis market, nor that petitioners will be supplied as 
heretofore. 


Finally, in this connection, unless the rights of the peti- 
tioners are here determined, the Commission, when it acts 
upon applications for future service, may later impose a 
condition similar to paragraph (C) in its order of October 
15, 1962, Pet. Br. 40a, requiring Mississippi under certain 
circumstances to discontinue even the 25,000 Mef per day 
minimum industrial service allowed in its allocation order 
of April 18th. The fact that the Commission subsequently 
eliminated this condition, Pet. Br. 23-24, Resp. Br. 15, n. 
16, does not foreclose the Commission from subsequently 
including it in another order authorizing certificates or 
taking other appropriate action. 


Il. The Possibility of Increased Overruns by the Utility Cus- 
tomers Shows That There Will be Substantial Encroach- 
ment Upon the Firm Industrial Supplies of Petitioners 


The questions raised by petitioners call for a determina- 
tion by the Court as to whether there is likely to be any 
impairment of petitioners’ firm industrial service from 
Mississippi River Fuel if Mississippi complies with the 
contested allocation orders as it is obligated to do. 


One demonstration of firm industrial service impairment 
appears in the facts found by the Commission. The Com- 
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mission said the firm industrial requirements come to about 
61,202 Mef per day as a minimum for which it allowed only 
95,000 Mef per day, a reduction of around 60 percent, R. 
14,487. By way of showing that as a matter of actual 
effect, the reduction of firm industrial service would take 
even a substantial part of the 25,000 Mef minimum allowed 
by the Commission, petitioners called attention to the Com- 
mission’s reduction of overrun penalties payable by Mis- 
sissippi’s utility customers for takes in excess of their 
stated demands, for the utility overruns very properly 
take precedence over the firm industrial service prescribed 
by the Commission and the firm industrial service which 
Mississippi has been rendering for many years, Pet. Br. 
21. With the low overrun penalties which the Commission 
has prescribed, it is to the economic advantage of the 
utilities to take more than their stated demands, and the 
overruns could easily amount to as much as 9,900 Mef per 
day, thereby concurrently reducing the 25,000 Mef sup- 
posed to be available to the industrials, Pet. Br. 21. 


The Commission agrees with the anticipated results peti- 
tioners suggested, for it says, Resp. Br. 19: 


Obviously, when the penalty [for overruns] is re- 
duced for purpose of permitting the utilities to take 
their full stated demands, the chances of overruns are 
increased. 


This is precisely the sole argument of petitioners with 
respect to the overrun penalties. In its brief, however, the 
Commission then goes beyond this point to impute to peti- 
tioners an attack upon the Commission’s authority to re- 
move a discriminatory practice by reducing the overrun 
penalties, Resp. Br. 20. 


No attack is levelled at the Commission with regard to 
its authority to reduce the overrun penalties to remove dis- 


1The FPC Staff assumed overruns up to 10,576 Mef or 15,413 Mcf per 
day. RB, 2555. 
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criminations. Nevertheless, petitioners are fully justified 
in calling to the Court’s attention the plain factual situa- 
tion confronting them in this further reduction of their firm 
industrial service supply. When there are several ways by 
which the Commission may remove what it regards as a 
discriminatory practice, it should not be permitted to claim 
immunity when it adopts a remedy which unlawfully penal- 
izes other customers than those which it is benefitting. It 
would have been a simple matter for the Commission to 
remove the price discrimination in the penalties for over- 
runs without subjecting the industrial customers to further 
reduction in their firm industrial service, but the Commis- 
sion is here indifferent to the damage which its actions 
inflict upon petitioners. 


III. The Commission Has in Its Orders Stated the Require- 
ments of the Industrial Customers and the Inevitable 
Effects Which May Flow From Its Allocations 


The Commission says that petitioners do not have any 
lawful claim to any firm industrial service at all, Resp. Br. 
20-24. 


The Commission’s attitude toward direct industrial cus- 
tomers of Mississippi has appeared to be one of vacillation, 
at times expressed as genuine concern for industrials as 
consumers and as active members of the commercial com- 
plex (as in recitals in the order of October 15, 1962, Pet. 
Br. 37a-38a, answering the coal interests), and at other 
times treating industrial requirements as of no great con- 
sequence (as in order of April 18, 1962, under review, allo- 
cating only 40 percent of their requirements, and para- 
graph (C) of the October 15, 1962 order, Pet. Br. 40a, 
taking away even the 40 percent). 


In 1959 in the early days of the hearing, the examiner, 
presiding in place of the Commission, said it was unthink- 
able to him ‘‘that this Commission would start taking gas 
away from anybody whether it be an industrial or a utility 
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company, if that gas which they use is taken under a con- 
tract which has been in effect over a long period of years,”’ 
R. 483. Nevertheless, the examiner wound up by allocating 
all of Mississippi’s capacity to the utilities except 2,000 
Mef per day for industrial pilot light service, R. 14370, and 
the Commission says that if only 40 percent of the indus- 
trial requirements of 61,202 Mef per day are met, their 
service will not be impaired. 


Notwithstanding the obvious impairment which is bound 
to follow from the 60 percent reduction prescribed in its 
allocation order of April 18th, the Commission does not dis- 
cuss in its brief the actual service represented in the 61,202 
Mef per day industrial requirement which it uses in its 
orders nor the difference to petitioners between two-hour 
interruptible service and the firm industrial service which 
they have been receiving. The Commission avoids diseus- 
sion of the actual industrial service being rendered by 
reiteration of its prior argument that petitioners are seek- 


ing ‘‘firm service’’ available 100 percent of the time or the 
allocation of ‘‘firm capacity”’. Resp. Br. 20-24. The Com- 
mission does not actually quote petitioners to this effect, 
for no such claim is being asserted or implied. 


One phase of the orders under review illustrates the 
economic importance to the industrials of their firm indus- 
trial service as recognized by the Commission and refutes 
the present assertion that petitioners are seeking ‘‘firm 
service’, In the April 18, 1962 order the Commission 
limited the term ‘‘firm industrial service”’ to pilot lights, 
space heating and special uses, R. 14,385, which would have 
reduced the effective volume allocated to the industrials 
from 25,000 Mef per day to something less than 5,700 Mcef. 
At the request of Owens Illinois Glass Company and the 
petitioners, it changed the definition of ‘‘firm industrial 
service’’ in its order of June 15th to permit uses also for 
industrial operations, R. 14,488. If the Commission had 
been right that firm industrial service is of no higher value 
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to the industrials than interruptible service—its constant 
argument here—it would not have been necessary to amend 
the definition to allow the use of firm industrial service gas 
for operations to preserve the 25,000 Mcf per day alloca- 
tion, or indeed to include any definition of firm industrial 
service. 


Because the continuing effectiveness of federal control is 
more obvious in rate regulation, the Commission has built 
up over the years a philosophy of protection for those 
distributing utilities whose purchase price is the regulated 
selling price of the interstate natural gas companies, with- 
out facing up to the real relationship of service here to 
both direct and resale customers. But there are other cus- 
tomers of interstate natural gas companies equally entitled 
as members of the public and as consumers to the certificate 
protection of §7. Cf. Colorado Interstate Gas Co. v. F.P.C., 
185 F2d 357, 360, CA 3 1950. The Supreme Court settled 
the customer classification of direct industrial purchasers 


in F.P.C. v. Transcontinental Gas Pipe Line Corp., 365 US 
1, if it had not been settled previously. 


Nowhere in its brief does the Commission intimate that 
it may lack statutory jurisdiction over the transportation 
by Mississippi River Fuel of the natural gas which it sells 
to petitioners. Nor does the Commission question that the 
petitioners are customers within the meaning of the proviso 
of §7 (a) of the Act. And lastly, the factual basis for the 
direct industrial requirements as the measure of ‘‘adequate 
service’? protected in the proviso of § 7 (a) comes from data 
which the FPC staff submitted in open hearing. Neverthe- 
less, from this point on the direct industrial customers of 
Mississippi under the allocation orders lose their status 
as customers entitled to the Commission’s protection and 
in the Commission’s view become interlopers subsisting on 
a day-to-day basis at the sufferance of the regulatory 
agency until such time as the agency may decide to strike 
the death blow. The Commission does not tell the Court 
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when the proviso in §7 (a) against impairment of adequate 
service would ever have any meaning as applied to direct 
sales. 


In this instance, the petitioners have a long history of 
natural gas usage as customers of Mississippi with the full 
knowledge of the Commission as to what was being done. 
The Commission’s brief, p. iv, cites only five of the ninety- 
eight reported Commission orders directed to Mississippi, 
or its subsidiary, Transmission, since 1939. Since 1948, 
Mississippi has been required to file with the Commission 
copies of all of its direct sales contracts. 13 F.R. 6376, 
Order No. 144, Oct. 30, 1948. 


There has actually been little variation through the years 
in the industrial customer purchases. Mississippi’s deliv- 
eries to direct industrial customers on February 7, 1942, 
the effective date of grandfather certificates, were 84,297 
Mef, R. 1942, and they have continued in this neighborhood 
since then. In its April 18th order, the Commission says, 


R. 14373: 


In the thirteen heating seasons from 1948-1949 to 
1960-1961, the peak days of so-called firm industrial 
customers have not varied greatly. The least demand 
was 58,710 Mef in the last year and the greatest was 
71,717 Mef in the year 1959-1960. 


Such continuity of direct industrial service has been the 
basis upon which petitioners, and the other direct industrial 
customers, have established their plants, made investments 
of millions of dollars and maintained their industrial pro- 
duction employing thousands of workers. The Commission 
asserts that it has warned that Mississippi’s whole system 
output ‘‘would eventually go to the satisfaction of the 
utility customers’ requirements unless new facilities were 
added to outstrip the utilities’ needs.”’ Resp. Br. 22. We 
do not know where such warnings were given by the Com- 
mission nor what the implications might be in the light of 
the Commission’s long continued acquiescence in stable in- 
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dustrial service by Mississippi and the reliance of the in- 
dustrials upon this service for at least two or three decades. 


On the other hand, there have been times when Missis- 
sippi has sought certificate authorization in order to supply 
the requirements of all of its customers and where Missis- 
sippi has frankly discussed its industrial sales. Such a re- 
quest was the basis for the paragraph quoted on p. 22 of 
the Commission’s brief as taken from the examiner’s first 
decision in these proceedings. The examiner was repeating 
the argument of Mississippi—not the Commission—that 
further certificate authority was imperative not only for 
additional pipeline capacity for utility and direct industrial 
sales but for additional natural gas supplies from Missis- 
sippi’s producers. Laclede Gas Company, as one utility, 
was contemplating conversion to straight natural gas serv- 
ice, Mississippi’s contracts with its suppliers were due to 
expire in February 1952, and the expansion of transmission 
capacity was linked to the procurement of additional sup- 
plies from producers in order to meet all customer require- 
ments. Mississippi was anxious to retain its direct indus- 
trial service and was importuning the Commission to grant 
its applications notwithstanding certain objections then 
being pressed. 5 FPC 206, 209-210. 


IV. Proviso in §7 (a) Against Impairment Relates to Adequate 
Service to Customers 


The proviso in §7 (a) ties the prohibition against im- 
pairment of ‘‘adequate service’? to the customers as a 
group. One measure of adequate service to a customer 
is whether the service will meet the requirements of that 
customer as experienced over the years and as anticipated 
for the future, Manufacturers Light & Heat Co. v. F.P.C., 
206 F2a 404, CA 3 1953, and Michigan Consolidated Gas 
Co. v. F.P.C., 203 F2d 895, CA 3 1953, Resp. Br. 17 and Pet. 
Br. 27. These decisions are not directly on the points at 
issue here for they did not deal with allegations of major 
disruption of direct industrial service and in the latter case, 
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there was no allegation of impairment of service to any 
customer, direct or resale. The decisions, however, show 
that the court there considered the customer requirements, 
which should be considered here. 


On the other hand, the Commission in practical effect ties 
the §7 (a) prohibition against impairment of ‘‘adequate 
service’? to firm service to utility customers alone and says 
‘<gas not allotted can still be allotted,’’ Resp. Br. 24, and 
it is giving ‘‘first consideration to the requirements of 
utility customers.”’ R. 14,374. It is noteworthy that the 
Commission does not mention its failure to include in its 
orders those basic findings on the relative merits of resi- 
dential versus direct industrial service which might justify 
allocations exclusively to the former class of customers 
from supplies previously going to direct customers. Pet. 
Br. 31-34. Nor does the Commission point to any legisla- 
tive history or judicial interpretation of §7 (a) relegating 
direct industrial customers to a less protected status as 


customers than utility customers reselling for residential 
use. 


The intervenors advance much the same argument as the 
Commission. They add, however, page 8, an assertion that 
the record shows many of the industrial customers have 
standby fuel facilities which could be used during peak 
periods to supply a part of their minimal requirements. 
Therefore, they say the industrial service is not impaired. 
The record does not support this assertion or the accom- 
panying argument. 


The first citation by intervenors, n. 4, page 8, is to R. 
679-684 where the testimony of only one company is that 
it had substitute fuel for some of its natural gas uses. Of 
course, one company may or may not be representative of 
the many customers to which intervenors have reference, 
but this is not evidence of the group situation. The only 
other citation given is to Exhibit 99. This exhibit contains 
basie data from which, through summaries in Exhibit 101, 
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the Commission concluded that the firm industrial require- 
ments were 61,202 Mef per day, R. 14,487. As shown by the 
several tables in Exhibit 99, tabulating the industrial re- 
quirements, R. 9456, 9458, 9460, the minimum industrial gas 
usage there shown is ‘“‘for periods of curtailed service’’ 
after standby equipment has been put in use. This is why 
the curtailment of 61,202 Mef per day down to the allocated 
25,000 Mcf per day means a 60 percent reduction as recog- 
nized by the Commission in its order of June 15, 1962, R. 
14,487 and its order of October 15, 1962, Pet. Br. 38a. 


V. The Industrial Service Contracts Do Not Dispose of 
the Issues Here 


The only logical justification for saying that the alloca- 
tions of April 18, 1962, do not impair the firm industrial 
service to petitioners is to conclude, as did the Commis- 
sion in effect, that such service is equivalent to service that 
is interruptible on two hours’ notice, a conclusion which has 
no basis in fact, is not recognized in the Commission’s own 


classification of priorities, paragraph 7.2, R. 14,385, is not 
what the industrials pay for and have been receiving over 
the years, Pet. Br. 14-17, and is not in accord with the 
industrial contracts. 


The Commission adds, however, that the firm industrial 
contracts are cancellable on six months’ notice. Resp. Br. 
21. This argument does not remind the Court, however, 
that the cancellation or termination of a pipeline company’s 
contract with a customer does not of itself allow the pipe- 
line to discontinue jurisdictional service. Before jurisdic- 
tional service can be abandoned, §7 (b) of the Natural Gas 
Act requires Commission approval in accordance with the 
standards there prescribed. An abandonment proceeding 
carries grave implications, far beyond the scope of the 
Commission’s superficial consideration in the disputed 
orders of the relative requirements of utility customers 
versus industrial customers. Sunray Mid-Continent Oil 
Co. v. F.P.C., 364 US 137, 141-142 (1960); Sun Oil Co. v. 
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F.P.C., 281 F2d 275, CA 5 1960; Michigan Consolidated 
Gas Co. v. F.P.C., 283 F2d 204, 108 US App. DC, 409 (1960), 
certiorari denied, 364 US 913; Saturn Oil & Gas Co. v. 
F.P.C., 250 F2d 61, 69, CA 10 1957, certiorari denied, 355 
US 956; J. M. Huber Corp. v. F.P.C., 236 F2d 550, CA 3 
1956, certiorari denied, 352 US 971. 


CONCLUSION 


There is nothing in the Natural Gas Act or in its legis- 
lative history suggesting that the $7 (a) proviso against 
impairment of adequate service to customers applies ex- 
clusively to some particular type of service or exclusively 
to some particular class of customers. The extended dis- 
cussion in the Commission’s orders and in its brief of the 
interruptible nature of the firm industrial service here in 
question disregards the fact that there was service of some 
sort, requiring 61,202 Mef of gas per day, regardless of 
the terminology applied in its description, the impairment 
of which by the allocation orders threatened such serious 
consequences that the Commission itself on October 15, 
1962 granted temporary authorization for other supplies 
without hearing and over vigorous objection ‘‘to prevent 
the curtailment or shutdown of industrial activity with the 
resultant consequence of hardship which would be created 
by a rise of unemployment during the winter period. This 
in our view constitutes ‘an emergency’ within the meaning 
of section 7 of the Act.”” Pet. Br. 38a. 


The orders of April 18, 1962 and June 15, 1962 should 
be set aside and remanded to the Commission for further 
consideration under the proviso of $7 (a) of the Natural 
Gas Act. 

Respectfully submitted, 


Wruarp W. GaTcHELL 
Special Counsel for Petitioners 
307 Riddell Building 
1730 K Street, N. W. 
Washington 6, D. C. 


JOINT APPENDIX: 


IN-THE 


United States Court tof Appeals 


For 1x District or Ceecnests Crscurr 


| No. 17,156 ea 
Gaanrre Ciry Steen Compsny;-et al Petitioners = 
ox 


Feperat Powsr Commission, Respondent =~ 


No. 17,151 


Owens Enprsors Grass Company, Pettroner 


Ve 


‘EDERAL. Powrr Commission, Respondent 


On' Petition For Review of Orders of the: Federal 
Power. Commission 


United States Court x os = e 


for the District of Cotumbia Sica 


FLED uae 181963 
Rees or Braow Sv Aram. Seine 3 pial Duc, 


i ype aban 


: (‘CLERK 


TABLE OF CONTENTS 


Record pp. 
Excerpts From Transcript of Testimony, 
Witnesses : 
William Marbury 155-166 
Harry Frech, Jr. ........2-2+e0+ 343-373 
M. M. Eakins 418-428 
433-435 
Statement by Presiding Examiner .. 483 
Thomas I. Moore 557-563 
George Kromen 571-578 
Thomas I. Moore 582-588 
Alfred C. Stoever 622-631 
640-648 
670 
Richard W. Spain 678-684 
686-696 
T. J. Stewart 709-726 
Charles A. Quinn 1297-1300 
1315-1331 
1430-1434 
Lee Liberman 1572-1576 
Charles A. Quinn 1940-1943 
Glenn W. Clark 2395-2398 
Chester Brinn 2539-2553 
2999-3026 
Charles A. Quinn 3109-3119 
3406-3411 
3439-3450 
Hearing Exhibits: 
No. 
No. 
No. 
No. 
No. 9496-9500 126-129 
Mississippi River Fuel, Form 2, 1960. . 12565-12567 130-134 
Order Granting Petition to Reopen 
Proceedings, March 27, 1961 13650-13656 135-145 
Order Granting Motion to Sever and 
Reverse Supplemental Initial Deci- 
sion in Part, February 8, 1962 ..... 14242-14248 146-154 
Opinion No. 355 and Order Allocating 
Capacity and Rejecting Proposed 
Settlement, April 18, 1962 ......-. 14367-14387 155-184 
Order Modifying Opinion and Order, 
Denying Rehearing, and Denying 
Motions, June 15, 1962 ........--- 14486-14490 184-191 


IN THE 


United States Court of Appeals 


For THe District or CotumBla Circuit 


No. 17,150 
Granite City Stee, Company, et al, Petitioners 
v. 


FeperaL Powrer Commission, Respondent 


No. 17,151 
Owens Inurnois Guass Company, Petitioner 


Vv. 


FeperaL Power Commission, Respondent 


On Petition For Review of Orders of the Federal 
Power Co: 


JOINT APPENDIX 


(155) 
EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


155 
William Marbury 


* * es * * . 
Direct Examination 
By Mr. William Dougherty: 


Q. State your name and residence? A. William Mar- 
bury, St. Louis, Missouri. 

Q. What is your connection with Mississippi River Fuel 
Corporation, the Respondent in this consolidated proceed- 
ing? A. I am Chairman of the Board and Chief Executive 
Officer. 

Q. Now, will you tell us, going backwards, if you recall, 
when you first came to Mississippi on a full-time basis, 
eliminating any work during the earlier years, what capac- 
ity and what changes you have had in your positions from 
that time up to the present? A. Well, eliminating the time 
when I helped build the line in 1929, in the 1930’s I was a 
dispatcher and warehouse clerk. Then I became identified 
with it from a lawyer relationship. 

In January of 1945 I became an officer of the company. 
In 1945 I became Vice President. And then subsequently 
Vice President and General Manager. And then President. 
And now Chairman of the Board and Chief Executive 
Officer. 

Q. You mentioned having worked on the construction 
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of the line in 1929. Will you just briefly tell us where that 
was and what connection you had with it? A. I started as 
a laborer in Missouri and ended up as a welder helper 
when the line was being built in the summer of 1929. My 
work was principally in the State of Missouri, southeast 
Missouri. 
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Q. Continuing in the Dispatcher’s office, did you become 
familiar with the early operations of the company in 1929 
and the 1930’s? A. Back in the 1930’s I was a night dis- 

:patcher at our Meramec Measuring Station which con- 
trolled the flow of gas over our system. 

Q. In the early years of the company, what was the char- 

‘acter of customers which it had in the greater St. Louis 
‘area? A. We were an industrial gas company selling direct 
to industry. 

Q. Were there some utility sales, say, south of St. Louis? 

‘A. Yes. Missouri Natural Gas and some of the Arkansas 
companies were on early. 

Q. Relatively speaking, what was the major part of the 

‘business? A. The direct sale of industrial gas to large 
‘industry in the metropolitan area of St. Louis. 
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Q. In what way were those industries attached to the 
company? By that I mean how were they obtained as cus- 
tomers? What procedure? A. We negotiated private con- 
tracts prior to building the line. And we built right to 
‘their plants on private right of way, and turned the first 
gas on at the Schullin Steel Company on November 22, 1929. 

Q. Do you recall what sort of gas was being distributed 
by the Laclede Gas Company at that time? A. Coke oven 
gas principally. 

Q. What about the gas distribution on the east side of 
ithe river? A. Well, they had several different kinds of 
igas. Some refinery gas, carburetor sets, and a mixture 
of various gases, manufactured gases. 

Q. But no natural gas? A. No natural gas, no. 

Q. Do you recall a company that was called Missouri 
Industrial Gas Company to which Mississippi sold some 
gas in the early two or three years? <A. On the east side 
of the river, yes, in Illinois. 
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Q. Well, the one I am referring to, Missouri Industrial, 
was, I think, on the west side. A. That is right. 
Q. And then there was one on the east side also? 


158 
A. That is right. 

Q. When did Laclede start taking gas for the purpose 
of mixing with its manufactured gas; approximately when 
was it? A. To my recollection it is 33 or 34 years, or 32 
years. 

Q. Well, in the early 1930’s? A. Yes, in the early 1930’s. 

Q. Do you recall negotiating with Laclede its present 
contract which you executed in 19477 A. I negotiated 
that contract, yes, sir. 

Q. And do you recall it was about 1949 when they went 
to straight natural under that contract? A. That is correct. 

Q. Now, with respect to the east side of the river, do you 
recall that those companies, the Tlinois Power Company, 
took some gas for a while for mixing and then subsequently 
went to straight natural? A. That is my recollection. 

Q. What is the fact with respect to the industrial cus- 
tomers that were served in the beginning, in the early 1930’s, 
and those that are now served as to identity of customers? 
A. Well, for all practical purposes we have practically the 
same basic industrial customers and sites that we had in 
the beginning. I mean some of them, there have been 
mergers 
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and sales, and corporate entities have changed in some 
respects. But basically the firm industrial customers that 
we have on both sides of the river are practically the same 
as we had in 1929 and the early 1930’s. 

Q. And without getting into specific detail, because spe- 
cific figures will be put in by later witnesses, generally 
speaking what is the fact as to the constancy of the maxi- 
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mum requirements on:a firm basis of these customers? A. 
Well, they have varied over the history of the company. 

In the 1930’s we had contracts that called for consider- 
able volumes that we weren’t selling because they didn’t 
want it. They were in a depression. And then the thing 
began to open up. During the second World War we had 
about 65 million coincidental peak-day firm industrial gas 
load attached to our system. And that was the approxi- 
mately volume in 1942, 1943, right through the War and 
after the War. That is what it is today. 

Q. And what is the fact as to whether that firm industrial 
load was in existence before Laclede or the companies on 
the east side of the Mississippi River went to straight nat- 
ural gas? A. Yes, that was the load before they went 
to straight natural gas. 

Q. Do you recall in round figures what was the designed 
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sales capacity in the pipeline in the early 1930’s? A. The 
system was originally designed for a hundred million. 
Then it was expanded during the 1930’s to 135 million. I 
think that was the figure we went through the War with. 
Then we expanded it, the old line, to, I think, 142 million. 
Then we since have built four new lines in steps; and today 
we have approximately 525 million feet of deliverable 
capacity. 

Q. That is from the pipeline? A. From the pipeline, 
yes. 

Q. When was it that this so-called Waterloo Storage 
Project was developed? Do you recall that? A. Well, it 
was, I would say, around 1950. It seems to me like 1950 
or 1951, right in the early 1950’s. 

Q. Has that been as successful as you hoped it would be? 
A. No, it has not. 

Q. What steps currently or recently, including currently, 
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is the company taking in a general way to develop further 
storage areas, underground storage areas, in and near the 
greater St. Louis area? A. We have just concluded leas- 
ing an oil field in Madison County, Illinois, known as the 
St. Jacobs. It has oil production in it now. The production 
is from the Trenton Zone. 

And we have leased the St. Peters and everything under 
the 
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Trenton for the right for storage purposes. We have 
moved in a large drilling rig, and are now in the process 
of drilling our first exploratory hole which will go to granite 
to test the porosity and permeability of the St. Peters and 
other geological structures below the St. Peters. 

That area, so we are advised by our own experts and 
others, our consultants, has a potentiality for the storing 


of 40 billion cubic feet of gas. 

We are going forward with that project. And when 
we get enough preliminary geological information for a 
certainty that it looks feasible, we will then, if it looks 
feasible, go forward with filing our applications to try to 
develop it as a property. 

In conjunction with that, we have under study other gas 
storage potential areas in the Illinois basin where there 
has been substantial oil and gas production. 

We are currently investigating three of them specifically. 
And we will proceed with that understanding in a prudent, 
businesslike way. 

Q. During the conference this morning you made some 
reference to some possible refinery project that might 
assist in furnishing winter gas in the St. Louis area. Will 
you tell us what you can about that? A. We of Mississippi 
are cognizant of the fact that the problem in the market, 
the metropolitan St. Louis market, is 
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a winter service. 

So, in trying to fit into serving the needs of that market, 
we have investigated liquefaction. We are now investigat- 
ing the possibility of building an oil refinery that will make 
liquid products in the main during six, seven, eight months 
of the year, but will be capable of cracking the crude into 
gaseous hydrocarbons as a winter service. The Germans 
have done this successfully, I understand. And I have 
undertaken the discussion of its feasibility with one of the 
major oil companies in this country. 

They have agreed to make their research department and 
their refinery people available. We will investigate the 
German operation as soon as the weather in Germany gets 
cold enough to warrant the utilization of that refinery to 
make gas. And it is an interesting and an imaginative way 
to serve this secondary base load requirement for house 
heating service. 

Q. From a standpoint of economic feasibility and good 
business judgment, what is your opinion as to the purchas- 
ing of gas in the Gulf Coast area and through some trans- 
portation arrangement try to bring it up to meet this four 
or five months winter peak demand? A. Well, my experi- 
ence both as a buyer and seller of gas is that you can’t buy 
it unless you conform to the usual requirements of gas 
sellers of a 75 percent take or pay for provision on an 
annual basis. 


163 


Obviously the house heating load in the metropolitan 
St. Louis area, I think, is around a 22 percent load factor. 
It would decline as you go south, probably 20 in Arkansas, 
or maybe even lower. 

So, we have concluded that it is impractical and impos- 
sible to buy gas to serve winter heating load. We have 
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tried to buy substantial gas in place that was adjacent and 
close enough to our system and get complete control of a 
field, so that we might run it any way we wanted to. 

And Mr. Clark, our President, and myself offered $25 
million in cash for one field and were refused. They didn’t 
want to sell it so that it would go into interstate commerce. 
That is a way that you might get a gas supply. But to 
puild pipeline facilities for 20 percent load factor gas is 
not an economic undertaking. 

Q. Do you have in some of your supply contracts now a 
minimum take requirement on an annual basis? A. Almost 
all of them. 

Q. By reason of the interruptible industrial load which 
Mississippi has, are you able to comply with those annual 
minimum take requirements? A. We have been able to 
live up to them up to now. We have had to buy some gas 
only for seasonal delivery, beginning October 15th and 
terminating April 15th, to better control our gas supply. 


164 


Q. Now, you have mentioned Mr. Clark, Mr. Glenn Clark, 
the President. Without asking you what he has done, has 
he carried on activities looking toward the betterment of 
the gas supply for the St. Louis area? A. I know of my 
own knowledge that he spends a very substantial portion 
of his time on it, and is currently doing so. 

Q. Now, as the Chief Executive of Mississippi River Fuel 
Corporation, what is your concept of your obligation to- 
ward the general group of customers served by these utili- 
ties as well as the industrial customers served by you in 
the providing of gas for them? A. Well, we only have one 
problem. That is getting by the peak winter season. On 
an annual basis, there is more gas available than is pres- 
ently being sold. We are not selling the gas we have avail- 
able, either to our resale customers or to industrial cus- 
tomers. 


8 


(165) 


We have large volumes of gas that are being sold for 
boiler purposes, which we would like to be able to sell for 
meeting winter requirements. We are working on devel- 
oping our own facilities to maybe bring that about. Laclede 
is working on facilities that would help in that respect. 
The Illinois Power Company is working on storage facili- 
ties that would help. 

But basically there is more than an adequate supply of 
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gas in the St. Louis market on an annual basis today. So 
it is a question of serving winter and peak-day business. 

We are going to lend our efforts and work on it diligently 
to try to be helpful. We want to encourage the distribution 
companies that we serve to do likewise. I am utterly opti- 
mistic that the problem can be met and worked out. It 
will take some time. But it can be definitely worked out 
in my opinion. 

Q. Well, as Chief Executive Officer, will you state your 
position as to whether you wish to recommend to the Board 
of Directors or do it yourself if your authority goes that 
far, to agree to increasing the stated demands of these 
utility customers beyond what they presently are so long 
as none of these ancillary methods of furnishing winter 
gas are available? A. No. We feel a grave responsibility 
to the basic large industry that we serve with firm gas and 
have served for many years. We feel that that was our 
original business in the main. We have been authorized to 
engage in it. The people rely on us. The economic well- 
being of the community to a great extent is dependent 
upon it. And we intend to fulfill our obligation. And, 
therefore, we want to reserve for our own customers suffi- 
cient gas to let us fulfill our responsibilities to them. 

After that amount of gas is served, we are willing and 
anxious to devote all the rest of our capacity to the require- 
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ments of our resale customer, both present and future. 

Under our present system, with an approximate five hun- 
dred and twenty-five million deliverability, if you are 
going to serve the industries their firm requirements or a 
substantial portion of their firm requirements, you don’t 
have any gas to give to anyone else. And it is my judg- 
ment that prudent determination as to the dependable 
capacity of our system puts it in the 525 million range. 

Q. From that, then, your conclusion is what with respect 
to increasing or yourself assuming responsibility for in- 
creasing any of these stated demands? A. We will not 
assume any responsibility for increasing the stated demand 
or for saying that our deliverable capacity is greater than 
525 million feet of gas a day. 


* Sd s e * e . * * s 


343 
Harry Frech, Jr. 


Presiding Examiner: The hearing will be in order. 
Counsel for Olin Mathieson may continue his examina- 
tion of Witness Frech. 


By Mr. Gundlach: 
Q. Mr. Frech, I think you described two of the divisions 
and their products. 
How about the other division now? A. The rifle and 


pistol ammunition manufactured at East Alton is used by 
the Armed Forces, by law enforcement 
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officers and by the shooting public. 
Electrically powered cartridges manufactured at East 
Alton are used in military aircraft ejection systems. 
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At the present time we are the only manufacturers of 
this particular group of power cartridges. 

East Alton Plant is nearly always manufacturing mili- 
tary cartridges for the government. In time of emergency 
the accumulated experience, advanced technology and know- 
how which exists at our East Alton and other commercial 
plants is of vital importance to the defense. Between the 
Wars the Government, to a large degree, dismantles and 
places in standby their war productive machinery. Thus 
when a conflict breaks out or is threatened the government 
is almost entirely dependent on private industry to supply 
ammunition and other defense goods. 

We are one of the four private plants that produce mili- 
tary ammunition. It takes considerable time to recruit and 
train personnel to operate government-owned ordnance 
plants. 

In peacetime we manufacture military and commercial 
ammunition and thus maintain productive facilities togeth- 
er with the necessary skilled workmen. These men and 
machines are ready and available at all times to make an 
immediate and important contribution to the defense effort. 

The availability of adequate supplies of natural gas 
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is as important as the trained men and machines. 

The products of the Explosive Plant at the Energy Divi- 
sion in East Alton includes smokeless powder which is the 
only approved military—the only approved powder for cer- 
tain military cartridges which is also used in commercial 
ammunition. The high explosives for primers used in mak- 
ing ammunition and blasting caps are used in maintaining 
of various types and by contractors and wherever a situa- 
tion requires blasting. 

Yet starter cartridges are also manufactured by the 
Energy Division at East Alton for use in military aircraft. 
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Q. Is there any relationship between these various divi- 
sions in your plant? A. These divisions are all inter- 
related. They were specifically—they specifically grew 
with that in mind, of course. 

The ammunition group taking brass in the brass mill 
and smokeless powder from the Energy Division smokeless 
powder plant in East Alton. Whenever anything happens 
to one, why, it certainly affects the other two divisions. 

Q. How many employees do you have at the plant? <A. 
We have a total of 5,400 at the plant at the present time. 
Of those, we have approximately 2,030 working in the 
Metals Division in operation dependent upon natural gas; 
approximately 1,500 in the Winchester Western Division; 
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and 678 employes in the Services groups to take care of 
these plants. 

Q. So far as your fuel use equipment there, what type of 
fuel are you using? A. We are using natural gas exclu- 
sively for the annealing operations. 

In July of 1928 Western Cartridge Company, a predeces- 
sor of Olin Mathieson Chemical Corporation, signed a con- 
tract with Mississippi River Fuel Corporation premised on 
Mississippi River Fuel completing a pipeline from Monroe, 
Louisiana, and transporting natural gas to Hast Alton. 
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Q. Have you used natural gas through all the years since 
it first became available and was piped in by Mississippi 
which I think the evidence shows was some time late in 
1929? A. That is right. In July of 1929, we signed a 5- 
year contract for natural gas providing for its exclusive 
use in accordance with this contract signed the year pre- 
vious. 
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Q. Well over this 30-year period, have you used natural 
gas all the time that was furnished by Mississippi? A. 
That is correct. 


Q. What did you do with your other equipment at this 
time? A. Our water gas producer was removed and reli- 
ance was placed with the Mississippi River Fuel Corpora- 
tion to supply natural gas. 

And we have been dependent upon the supply of natural 
gas ever since. 

Q. And Mississippi has always furnished it to you during 
that 30 years? A. That is correct. 

Q. From time to time has there been any increase in 
usage of gas? A. We don’t have all the details on the 
usage. It has gone up slightly due to fluctuations in pro- 
duction, that is why, it has gone up and down a certain 
amount. 

Q. Now, can you explain the importance of the use of 
natural gas in your processing? 

And there have been some exhibits which have been iden- 
tified here that might be helpful to you and to counsel, and 
the Examiner, to understand the problems. A. We felt 
assured that we had a firm supply of natural gas in our 
manufacturing operations to use it. Over the years we 
have replaced all of our oil and water gas-fired furnaces 
with those designed to handle natural gas in 
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the most economic manner. We now have over 70 furnaces, 
gas-fired driers or annealers, installed at the Hast Alton 
Plants. This multitude of gas-burning equipment becomes 
quite a problem when there is a reduction in gas supply as 
has occurred at several times in the past few years. 
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In one winter season our natural gas supply was cur- 
tailed on 28 days. At times requiring us to shut down part 
of our operations, and on some occasions to close the whole 
plant. 

We have suffered a loss in production and resultant in- 
creased manufacturing costs. And our employees have 
had a loss in wages. 


* * ad * 


I mentioned earlier that the fabrication section of the 
Metals Division at East Alton manufactured cups for am- 
munition brass. This department does manufacture semi- 
finished parts of brass, aluminum and steel, all of these to 
rigid specifications, all of them depending on natural gas 
for annealing to reach these conditions. 

The ability to control our temperatures is very closely 
connected with the availability of uniform natural gas. 

Q. Are these annealing operations critical? A. Yes, they 
are critical in both time and temperature. As was shown 
on these Erickson Cup Tests, a relatively small span in 
temperature gave you a tremendous difference 
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in the physical properties. 

Q. How about the roll bond department? A. They uti- 
lize natural gas for heating plates previous to a hot rolling 
operation, for annealing, and for drying the completed 
panels. This plant is a straight line manufacturing opera- 
tion in which several of the furnaces actually are in line 
with the conveyor system. In this plant we can *t reduce 
the quantity of natural gas used. We must stop it com- 
pletely and either run at full capacity or not at all. 


* * ° s * e ° * * * 
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Q. Do I understand that all your production and your 
experience and know-how has just been built around the 
use of natural gas as a fuel for these 30 years and the 
' processing that you have described? A. That is correct. 
And we have developed and refined these processes using 
natural gas. 

Our equipment is built around the use of natural gas. 

Q. And your employees are so trained? A. That is 

correct. 

' ‘We have some other uses of natural gas in the Winchester 
Western Division. That is, for melting lead prior to drop- 
ping it in the shot tower, the age old method of making shot 
for shotgun shells. 

We also use gas-fired melting furnaces for making lead 
alloys. The lack of gas for these lead melting operations 
you can see would shortly stop the loading of all types of 
ammunition. 

In our target manufacture, the target is made of a com- 
bination of pitch and fillers. We have several gas-fired 
mixing tanks. And this molten material is fed to molding 
machines. This entire department is dependent upon nat- 
ural gas for production. 


Q. Can you tell us Mr. Frech, what is a typical day of 
gas usage within the last year? A. Well since the effect of 
a reduction of gas supply would be somewhat different for 
each day on which it occurred due to the change in produe- 
tion requirements, we have based this tabulation on a 
typical day, namely February 10, 1959, a Tuesday. 

This was more or less a typical week day during the 
period December 1, 1958 through February 28, 1959. 
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The gas consumption on this day was 1,719 Mef. The 
typical day was one in which no unusual operating condi- 
tions prevailed. The reduction in employment is shown 
for the combined plants and is broken down to show a dif- 
ference in the employment loss for one-day curtailment, 
and for more than one. 
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Production loss and costs do not show this difference, 
because we would use our people at profitable work for one 
day, even though they were displaced from their normal 
jobs. 

Q. Now, taking 1719 Mef as this typical day, what would 
be the effect on the loss of production in the metals divi- 
sion if you were cut back to 1520 Mef for 24 hours? A. At 
that particular reduction level, there would be no loss of 
production in the mill. There would be no loss of produc- 
tion in the Winchester Western Division. 

Q. And what is the reason for that? A. The reason for 
that is that that is a small reduction; we would cut off all 
the gas to the services, and usually one furnace in the brass 
mill. 

This doesn’t reduce the production for the month, but 
adds to the unit cost, as we have to use extra men extra 
shifts to make up. 

Of course, there will be times when other units can be 
taken off due to production requirements, but since the 
largest user is the brass mill, when the reductions become 
greater, they must be hurt the most. 

Q. In other words, you can sometimes make an adjust- 
ment fora day? A. That is correct. 

Q. Now, suppose you are cut back to 1410 Mef for a day, 
what would be the effect in your plant? 


16 


(366) 


365 


‘A. The brass mill would be reduced by 15 percent of their 
“normal day’s production. The Winchester Western Divi- 
sion would not be affected. 

Q. If you were reduced to 1280 Mef, what would be the 
effect in the brass mill? A. We would lose 55 percent of 
our production in the brass mill, and as yet none in the 
Winchester Western Division. We would have other things 
that would be affected, though. At that particular point, 
we would have to lay off 298 employees on a one-day reduc- 

‘ tion, and 651 employees if it was two days or more. 
At that particular level, we have increased our cost in 
the brass mill by 67 percent, and by 1 percent in the Win- 
chester Western Division. 
' Q. Now, when you get down to 1170 Mcf a day, what is 

the effect on the loss of production and the loss of employ- 
ment and the increased operating costs? A. Here we still 
' have a loss of production in the brass mill of 55 percent. 
Our loss of employment is the same as the previous incre- 
‘ ment, And again we have the 67 percent increase in cost. 
The reason that there is no change in this increment is 
' that we have had to take off a relatively large annealing 
furnace at the previous increment which has carried over 
and is sufficient for the next increment. 
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Q. Now, if you were reduced to 1060 Mcf, what would be 
the effect the first day? A. At this particular level, we 
anticipate that we would remove the roll-bond from pro- 
duction completely. We would reduce the ammunition by 
10 percent and hold the mill at 55 percent loss in production. 

Q. What would that do so far as loss—or so far as 
reduction of employees? A. On a one-day basis that would 
be a logs of employees of 536, and for two days or more we 


figured it would be 889. At this point we have some 
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increases in cost. The mill, because we have left it alone 
at this increment, is still at 67 percent increase in cost. 

The roll-bond plant being removed from production com- 
pletely, we cannot express it as an increase in cost, because 
there is no product. 

We will incur approximately 2 percent of the month’s 
operating costs each day the plant is down. At this level, 
we have increased our cost in ammunition by 8 percent. 

Q. Now, suppose you are reduced to 930 Mef a day? A. 
At that level, the roll-bond and the brass mill both are 
inoperative. We have lost complete production on those 
two. We have lost 52 percent production in the Winchester 
Western Division. 

At that particular level we have a reduction of employ- 
ment 
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ona one-day basis of 1,678 employees; for two days or more 
it would be 1,807. 

Here with the brass mill down as well as the roll-bond, 
we are incurring this approximately 2 percent of a month’s 
operating cost on every day that no production is permitted. 
The costs on the Winchester Western Division have in- 
creased by 15 percent at this level. 

Q. Now, if you get down as low as 820 Mef, what would 
happen? A. At that level, we would not have sufficient gas 
to do any production whatsoever. The brass mill, the roll- 
bond, the fabricating section, the Winchester Western 
Division, all would cease operation. 

Q. Resulting in what kind of an employment situation? 
A. At that point we would release on a one-day basis as 
well as on a two-day basis 3,695 employees. 

That would amount to a total wage loss of approximately 
$50,000 per day. With no gas available in this section of 
the plant, the Energy Division operation in manufacture 
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, of explosives would shortly be shut down also for a lack 
of storage space of high explosives and smokeless powder. 

Q. When you start any cutbacks with employees and 
| they are off for any period of time, what is the situation 
. 80 far as the seniority is concerned? A. Well, we have a 
serious problem with the employees on 
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this particular point. Although we have separate produc- 
. tion plants at East Alton, all of the production units except 
the explosives plant are represented by the International 
; Association of Machinists under one contract which pro- 
| vides for plant-wide seniority under certain conditions of 
layoff. 

This contract provides for a suspension of seniority 
: rights applicable to layoffs for temporary emergency con- 
ditions only by mutual consent of the company and the 
union. 
: We have no assurance that the union would agree to 
. this specifically for over a day’s duration. If they insist 
: on regular seniority rights, there is a chain reaction set 
: up by the bumping procedures that would increase our 
costs and reduce our production to a greater degree than 
' shown on Exhibit A. The employees are performing 
: unfamiliar jobs, with loss of efficiency, increases in scrap, 
and possible damages to equipment and increased danger 
of personal injury. 

To offset this, job training is necessary with increase 
in expenses. 


Q. Mr. Frech, can you tell us what percent of capacity 
the Brass Mill is operating? A. At the present time for 
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the last few weeks it has been operating at a 100 percent 
capacity on a 7-day week basis. 

Any difficulties we have with gas would cause us to lose 
production and thus profit that would not be regained. 
This could quite readily affect our competitive position in 
that our customers depend on parts for their production 
line and on the strip metal. 

If these are not forthcoming in the winter months it 
wouldn’t be long before they would start looking for an- 
other supplier, and we would be without some customers. 


. * . * * * *” * 


Q. Is there any other competitive effect that it might 
have? A. Certainly on these increases in costs that we 
have shown, it would vitally affect our competitive posi- 
tion. 

We are in a competitive business and are always looking 
for cost reductions to try to improve our competitive posi- 
tions. Here, with the loss of natural gas, we would in- 
erease our costs, and, therefore, be in a worse competitive 
position. 

Q. Now, on any reduction of gas I think the evidence 
shows you have 70 furnaces; what effect might occur so 
far as any furnaces are concerned? 
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A. We can’t cut off the gas to these furnaces completely, 
as on cooling some models of furnaces will have difficulty 
in retaining the brick work due to the contraction of the 
bricks. And frequently on complete cooling we have had 
furnace arches cave in in the furnace. This requires rather 
long outage of the furnace and considerable repair costs. 

Q. Does that effect your production? A. Well in that 
case we would be down long after the supply of natural 
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gas came back; we would still be down while we were repair- 
ing our furnace and have a considerably long outage. 

Q. Would that have an economic effect on your company? 
A. Very definitely, both through the increased operating 
costs of repairs and the loss in products that we could sell 
and make a profit on. 

Q. Would it have any effect on your employees in their 
work? A. An outage of the length that would be required 
by rebricking a furnace I am sure would require us to lay 
off on a seniority basis, and, therefore, have new employees 
on many, many jobs in the plant. 

Q. Now, you testified about the effect of having gas 
reduced on a one-day period or a two-day period. 

If at any time that was lengthened, would there be any 
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cumulative effect? A. Almost anyone of these levels that 


we were considering, if the period of time was increased a 
week or two weeks, we would be required to lay off addi- 
tional personnel in the maintenance departments who would 
not be needed. 

Q. Do you happen to know whether your company is the 
largest employer in the Alton, Hast Alton area? A. I feel 
sure that it is. 


M. M. Eakins 
(Pittsburgh Plate Glass Co.) 


By Mr. Grundlach: 


Q. Now, did your plant at Crystal City enter into a gas 
contract with Mississippi River Fuel Corporation? A. 
We had an agreement arrived at in January 1929 to pur- 
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chase fuel for making glass. The expected maximum de- 
mand would be 7 million cubic feet per day. 

The previous fuel was gas manufactured on the site. 
The gas producer plant was abandoned at that time. And 
in December of 1929 we began to get deliveries of natural 
gas from Mississippi. 

Q. You are one of the companies, then, that made Mis- 
sissippi’s original line possible by contracting to buy gas 
before it was ever constructed? A. I think that is true, yes. 
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Q. Now, how many furnaces or tanks do you have in 
your plant down there? 

And without asking some further questions, you might 
just tell us about your furnaces and your production down 
there so that everybody might understand. A. All right. 

Q. Including myself. A. We have two large continuous 
tank-type furnaces, so-called tank type because it is a 
continuous molten mass of glass in a receptacle, I suppose 
you might call it, which is as wide as this room and four 
times as long. I would say about 25 by 200 feet. 

The molten metal in that tank, so-called, is about four feet 
deep. There are something like 1300 tons of molten glass 
in this refractory box. The tank itself is built up of loose, 
dry masonry, you might call it, of refractory blocks, and, 
of course, an arch of silica, all of which is held together by 
a steel skeleton. It isn’t a tank in the sense that it would 
hold water at all. It has got cracks an eighth of an inch 
wide in it. But the molten glass, of course, freezes before 
it can get through the cracks. 

So, in effect, you have a glass-tight receptacle. The 
batch is fed constantly into one end of this long mass. And 
out of the draw end there are a pair of rolls somewhat like 
an ordinary wringer, through which the ribbon of glass 
flows. 
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Connected with each of these tanks is a 400-foot-long gas- 
fired annealing lehr. And the ribbon of glass continues as 
a single sheet until the plate is exposed and reduced almost 
to room temperature, at which time it is chopped up into 
plates from, well, ten feet wide, and from ten to twenty 
feet long. 

Those plates are then, if they are to be sold, ground and 
polished; they are laid on a grinding and polishing con- 
veyor. They are ground on one side, turned over and 
ground and polished on the other side. 

Q. How many tanks do you have? A. We have two. 

Q. Now, is your plant down there designed to use and 
only use natural gas for its operations? A. Yes, it is. 

Q. And was it so designed because the commitments 
that have been made over a period of 30 years by Missis- 
sippi River Fuel Corporation? A. It was. And so far as 
I know, with very few exceptions, there almost is no glass 
made except with gas for fuel. 

Q. And has this plant used gas for 30 years? A. This 
plant has used gas from Mississippi for 30 continuous years. 

Q. How many employees do you have down at that plant? 
A. Today there are about twenty-one or twenty-two hun- 
dred. 

Q. Are you the largest employer in Crystal City? 
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A. Yes, we are. 

Q. Does the economy of that immediate area depend upon 
the operation of your plant? A. Very much so. It is 
necessarily a large economic factor in a community of ten 
or twelve thousand people. 

Q. Do you know what volume of gas your contract pro- 
vides for, what maximum amount? A. I believe today the 
maximum is 7 million cubic feet per day. 
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Q. Do you have any typical day in mind of production 
this year? A. We had some figures put together, and a 
typical day was selected by the plant engineer. And I 
believe the consumption was about 6200. 

Iam sorry. Let me correct that. 6,169 Mcf. 

Q. What day was that? A. That is February 28, 1959. 

Q. I have a memorandum before me which shows March 
20th. A. That is correct. On February 28th we had not 
recovered from a long strike which we suffered last winter. 
We were down four and a half months. 

I was just reading the wrong note. Excuse me. 

Q. Isee. Now, I understand that Mississippi with their 
industrial customers have a reduction of gas supply for 
allocation purposes in the event that some emergency 
occurs? Would you know 


422 


about that? A. Yes. I have a list. 

Q. Do you know what the purpose of that is? A. Ap- 
parently that is the reduction steps which take effect under 
certain conditions of lack of gas. And I think we are noti- 
fied that we will go down one step or two or three, and so 
on, in trying to make emergency schedules. 

Q. This schedule is set up ahead of time in the event 
there is some emergency? A. As I understand it, that is 
correct, yes. 

Q. So that each plant knows what steps to take; is that 
correct, sir? A. That is correct. 


* * * * 


The Witness: At the next step, 5100 Mcf, a one day 
reduction in gas reduces production 8 percent. A three 
day reduction 
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in gas reduces production 28 percent. 

A one-day reduction in gas increases the unit cost 8 per- 
cent. A three-day reduction in gas increases the unit cost 
35.8 percent. 

The next step is 4650 Mcf. One-day reduction in gas 
reduces production 14 percent. Three-day reduction re- 
duces production 42 percent. A one-day reduction increases 
the cost 15 percent. A three-day reduction increases the 
cost 66 percent. 

The next step is 4250 Mcf. A one-day reduction de- 
creases production 28 percent. Three days decreases 55 
percent. One day increases costs 35.8 percent. And three 
days or more reduction increases the cost 111.9 percent. 

The next step is 3850 Mcf. One-day reduction reduces 
production 42 percent. Three days or more, 100 percent. 

3850 increases the cost after one day 66 percent. And 
after three days or more we would be out of business. We 
would be shut down. 

I mean the rough product would no longer be made. That 
is the reason there is no cost in that column. 


By Mr. Gundlach: 


Q. Now, if you would be down to 3,000 Mef for just one 
day, what would happen? A. That shuts our production 
off. 

Q. Now, can you tell us the importance of gas in 
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your production processes in the making of glass? A. The 
glass-making process that is generally in use today requires 
a. gaseous fuel. And the plant in Crystal City is equipped 
to burn natural gas or some other gas at 1,000 Btu per 
cubic foot. Our pipelines are burner sizes, and our tank 
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construction is designed specifically for burning that high- 
grade clean fuel. 

It is possible to contaminate your glass with fuels that 
do not burn and do not have a high clean combustion rate. 

Q. What happens to furnaces if you cannot obtain proper 
heat on furnaces? <A. It is pretty disastrous, of course, to 
lose your source of fuel in a glass furnace. To cool down 
a mass of 1300 tons of hot glass and all the refractory parts 
makes them shrink beyond repair. 

You can scarcely get the furnace back in operation again, 
unless it is cooled very carefully. Even at that, cooling 
down a tank under the best of care is not a very ideal situa- 
tion. It is uneconomical. 

For example, during our four and a half months strike 
which lasted from October until well into February, the 
union supplied us with labor which we kept at the tank to 
keep them hot, so that we wouldn’t have to cool down and 
start up again. 

Four and a half months made the cost go beyond the 
break- 
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even point, I believe. 
The point was we had to keep them that way anyhow 
because we never knew when the strike would be over. 
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Q. Labor realized as soon as the strike ended if they let 
the furnaces go down, it would be quite a period of time 
before they could go back to work even though they had a 
new labor contract entered into? A. That is correct. 

Tt would take a 3-weeks minimum to get them heated 
up again. 

Q. If you have to rebuild a furnace about how long does 
it take to rebuild a furnace? A. It takes 10 or 11 weeks 
to rebuild this type of furnace under some pressure. We 
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work long weeks and long days to get it done in that time. 

Q. If a furnace isn’t cooled down properly, can it col- 
lapse and have to be rebuilt? A. Serious damage can be 
done and make the repair extend longer. 

Q. If there was any reduction in your gas requirements, 
would your plant be adversely affected? A. Very much, 
I would say. 

Q. What is the competitive situation in the glass busi- 
ness? A. Well it is pretty serious. I don’t know much 
about the brass business, but some of our well known ecus- 
tomers are going into the glass business. And Ford Motor 
Company has built a new glass plant in Nashville, Ten- 
nessee only 
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very recently. 
And that has hurt Pittsburgh Plate Glass Company. 
Many people from St. Louis know that from reading the 


paper. 

As a result of the long strike we had this last winter, the 
Chrysler Company is getting ready to fabricate some of 
their own glass which will affect Crystal City. 

Q. So if you do not have continuity that your customers 
can rely upon as far as steady production they are likely 
to build their own plants or go elsewhere? A. That is 
one of the reasons Chrysler Corporation gave. 


M. M. Eakins 
(Pittsburgh Plate Glass Co.) 
By Mr. Perdue: 
Q. You stated that you didn’t know of any plant, glass 
producing or manufacturing plant, in the country that 
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used other than natural gas; is that correct? A. I don’t 
think that is the way I said it, no. 

Because we have a plant in Pennsylvania that makes 
glass with electric power. 

Q. Isee. A. But it is a very special glass. 

What I am saying is that by and large generally, large 
volume glass-making tanks are fired with gas. I don’t 
know of any other. 

Q. You mean industry-wide? A. I mean industry-wide. 
I mean the plate glass industry, the sheet glass industry, 
and so far as I know, the bottle making or container indus- 
try too. 

The glass-making furnace that is in use today doesn’t 
lend itself to any other fuel quite so well as it does the 
gaseous, broad heat source. 

Q. You mentioned the cleanliness feature. I don’t know 
whether you mentioned the temperature variation. Is that 
critical in your manufacture? A. Very critical. 

Q. Is it? A. The temperature in this long tank furnace 
I spoke of varies from about 2700 degrees fahrenheit at the 
maximum glass temperature to about 2100 degrees fahren- 
heit at the rolling end. And the glass-making technique 
is partly 
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a control of the convection currents in the tanks. Because 
actually what you have is just one great big molten mass. 
It is raw at one end and it is finished at the other. 

Q. It is important to you at each step that that tempera- 
ture during your manufacturing process not vary within 
the step? A. That is right. 
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Presiding Examiner: Mr. Hunt, it just seems to me to 
be unthinkable that this Commission would start taking gas 
away from anybody, whether it be an industrial or a utility 
company, if that gas which they use is taken under a con- 
tract which had been in effect over a long period of years. 

That is why I don’t see the propriety of such a question. 


Thomas I. Moore 
(American Zine Co.) 


By Mr. Gundlach: 


Q. Now, can you tell us about the Electrolytic Division 
of your company there at Monsanto? A. The Electrolytic 
Division of the American Zinc Company of Illinois is one 
of five electrolytic plants in the United States. It is one 
of seven in North America. It is a primary producer of 
special high grade zine. Special high grade zine is known 
to the trade because of its high purity, which is 99.99, 7 
percent, zinc. 

The capacity of the plant at Monsanto, Illinois represents 
at the present time about 16 percent of the nation’s output 
of special high grade zine. 

Q. Do they produce anything else there besides this 
extremely high grade zinc? 
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A. Well, that is the primary product. From that we do 
some alloying for the die casting industry. And we also 
debase metal for galvanizers. 

We alloy our product for the rolling mills, zine rolling 
mill business. And in addition to that, we make cadmium 
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sponge, a by-product. And we make some special high 
grade zine casting. 

Q. How many employees do you have down at the Mon- 
santo Plant? A. Right at the present time there are 323 
production employees, and 64 salaried employees. 

The production employees are organized and represented 
by the Oil, Chemical and Atomic Workers, AFL-CIO. 

Q. What is your annual payroll? A. The annual wages 
and salaries amount to about $2,140,000 a year at the pres- 
ent rate. 

Q. Now, can you tell us about the production of your 
plant? A. The production of electrolytic zinc is all electro- 
chemical business, a very high energy-consuming process. 
In the zine process, it consists primarily of leaching roasted 
zine concentrates with sulphuric acid, in which we obtain 
a zinc sulphate solution. The residual material is purified 
by thickeners and filtered out and dried and further proc- 
essed by shipments to fuming plants handling lead and 
copper. 

The purified solution, which is zine sulphate, is purified 
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in two steps to remove the copper, cobalt, arsenic, anti- 
mony. And in another purification step, they remove cad- 
mium. 

This purified solution is then sent to the electrolyzing 
department, where the zinc, or a portion of the zine, is 
removed by electrolysis. Sulphuric acid and oxygen is 
generated at the annode. The zine is generated at the 
cathode. The acid returns back to the leach plant, and 
forms, let us say, @ conveyor to pick up new zinc-bearing 
solutions for treatment through the plant. 

The zine cathodes are stripped every twenty-four hours 
from an aluminum sheet. And then they are melted and 
east into slabs for commercial products. 
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Q. You have named a number of processes in your plant 
: down there. Do they have any relationship to each other? 
' A. In this particular process, everything is tied together 
very closely. 

' ‘We try to operate our plant as economically as possible. 
And the way to do it is to open the throttle wide, to the 
maximum capacity of all the various operating components, 
and if any one of these parts of the operating facilities are 
reduced, it reduces our output. 
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Q. Now, can you tell us the part that natural gas plays 
in the operation of your plant? A. Well, natural gas has 
been used exclusively as a fuel in this plant since it was— 
since it started to operate. 

Q. Was this plant designed to use natural gas? A. Yes. 


This plant was designed with the understanding that nat- 
ural gas would be available for the operating component 
facilities which we contemplated using in the operation. 
And we were satisfied with our experience with Mississippi 
River Fuel at our previous plant at Fairmont City, Illinois, 
that fuel was available. 

Q. On a firm and steady basis? A. On a firm steady 
basis, yes. 

Q. All right, sir. A. We had no interruptible agreement 
for taking natural gas at this particular plant. And it was 
all on a firm basis. 

Q. Can you tell us the various steps in which natural 
gas is used? A. Natural gas is used in five different steps 
in the process as a primary use of natural gas. And they 
are closely interlocked and integrated, so that the shutting 
down of any one step would soon cause the plant to cease 
to operate. 
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For instance, a 15 percent reduction by allocation would 
cause plant shutdown within 7 days, while a larger percent 
reduction would shorten the time to shut down to a point 
where a 73 percent reduction would cause an immediate 
shutdown. 

Q. What are your average daily requirements? A. Our 
average daily requirement is approximately 1623 Mef. 

Q. Now, based upon that requirement, what would be 
the effects of a reduction of gas supply, say to 1390 Mcf? 
A. Well if we were required right at the present time to 
drop our gas supply to 1390 within six days we would be 
shut down. We would sustain our operation for that long 
a period. 

But in the process there are certain storage spaces and 
certainability of facilities to catch up; but with this amount 
of reduction, within 6 days we would cease to operate. 

Q. Would you have some increase in cost during that 
period even though you weren’t completely shut down? 
A. Well, I don’t believe that our increased costs would 
appear until we went completely down. Then we would 
just—our unit cost would go out of this world. 

Q. You would just be out of business? A. Yes. Because 
we would have our overhead, our salaried employees, and 
our taxes. 

Q. Now, if you were cut to 1290 Mef, what would be 
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the effect? A. Well, we would probably be down a day 
sooner—in 5 days. 

Q. If you were cut to 1075 Mef? A. We would be down 
in about 3 days. 

Q. If you were cut to 655 Mef a day what would happen? 
A. Well the next day we would be out of business. 

Q. And if you were cut as low as 435 Mef, what would 
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‘happen? A. We would throw in the sponge and shut down 
right then. 
Q. Do you have customers that rely upon your produc- 
tion? A. We certainly do. 
Q. If you were not able to serve your customers, what 
would be the competitive effect? A. It would give our 
‘competitors an opportunity to sell our customers that we 
‘were selling. And it would be pretty hard to get some of 
‘them back in the zinc industry. We have had pretty de- 
pressed times. We have been able to sell what we have been 
making here at the present time. 
' I know our competitors right at the moment, some of 
‘ them, haven’t been able to sell what they have been making. 
I think it would be a grand opportunity for them to step 
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in and take away our customers. 

Q. In the last year, has the zine business been a rather 
depressed industry? A. The zine business has been ina 
depressed condition since mid-1957. The price has dropped 
on prime western price from 1314 cents down to 10 cents. 
It has been in a distressed condition throughout that period, 

and even at the present time. 
- Q. I see on the markets in the paper frequently, zine 
quoted East St. Louis. Is that the headquarters for zine, 
the pricing of it? A. That is one of the basing points. 

Q. Your company has another plant at Fairmont City 
right in that St. Louis areat A. Yes. We have another 
' plant at Fairmont City. And in that connection we pur- 
chase gas from Mississippi River Fuel for both plants 
under one contract. 


° . * « * « * . * . 
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George Kromen 
(American Zinc Co. Fairmont City Plant) 
By Mr. Gundlach: 


Q. Can you explain to us the importance of the natural 
gas and the use of it in your plant? A. Natural gas is very 
important, because of the ease of control it gives on these 
various processes. Cleanliness is another feature. Avail- 
ability is another. We can not have any interruption on 
the source of fuel on these particular units without being 
shut down. 

Q. Can you tell what departments your furnaces, roast- 
ers, however you want to describe it—what department 
the natural gas is used? A. Earlier I mentioned the Herre- 
schoff roasters. These are tall cylindrical type structures 
that contain multiple or many hearths. The ore is allowed 
to pass from one hearth to the next. It is rabbled by an 
arm method. And as the ore travels from hearth to hearth, 
it burns with sulfur coming out. In this process, it is 
necessary that gas be burned on the bottom of each of 
these roasters continuously in order to keep them in opera- 
tion. 

As soon as gas is taken off, why, the brick structure 
simply loses heat, and the reaction ceases. This is also 
true in our flash roaster where it is—we call it almost auto- 
genous—it supplies enough of its own heat to be self- 
sustaining as far as the reaction is concerned. 

But we do require natural gas for drying the ore which 
is fed into this kiln. This is very necessary, or a 


572 


uniform heat could not be maintained. 
In the sintering, it is necessary to ignite the charge. The 
charge is placed on a kind of traveling grate. And the 


34 


(573) 


‘charge does contain coke, which is actually the sintering 
fuel. 

But natural gas is required for igniting the charge. 
After that it is self-sustaining. 

We also require natural gas in our cadmium department 
for the melting of caustic and for the melting of the cad- 
mium itself. 

We require natural gas in our zine carbonate plant for 
drying the product. It is also of importance in our ger- 
manium operation. 

Q. Would you spell germanium and explain what it is? 

' A. G-e-r-m-a-n-i-u-m. Germanium is a rather rare element 
which is used today in transistors, a new light weight type 
radio. Some of you may be familiar with it. That con- 
tains a germanium flake. 

Q. Some of these products wind up in governmental 

‘ uses, is that right? A. I would think the germanium very 
likely does today, yes. 

- Q. Go ahead, sir. A. Concerning the contact acid plant, 

! it has a converter which has to be preheated by means of 

a natural gas 


573 


furnace to an approximately 400 degrees centigrade before 
it is actually reactive. 

We also dry the coke which is used in the sintering 
operation as a sintering fuel. 

I think that pretty well describes most of our usage. 

Q. Do you have any research and chemical laboratory 
out there? A. Yes, we do. And we use gas in those depart- 
ments for the normal housekeeping type uses, drying solu- 
tions. 

Q. What would you say that your normal plant usage 
| ig at the Fairmont City plant? A. Normal plant usage— 
and this period was studied not for the 1958-1958, but 
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rather the 1957-1958 season—is approximately 550 Mef 
per day. 

Q. Now, if you were curtailed from your normal daily 
use of 550 Mef, say, to 500 Mcf, what would be the effect 
in your plant so far as cost is concerned the first day? A. 
Any curtailment would have an immediate effect upon 
the operation of the plant. We are required at once to 
take various producing units out of operation. 

Now, on a cut of 50 Mef from 550 down to 500, we would 
be required to shut down our cadmium plant and our zinc 
carbonate plant. 

Now, there are many ways in which this type of cut 
might be made. We have selected what we thought would be 
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the least costly to us. But one day’s interruption at that 
small level would cost us about $742. 

Now, we have looked at that from the standpoint of this 
plant operating five days a week. For a limited period of 
time we could make up such production over a week end. 
And this cost that I now quote would be that additional 
labor cost by catching up this one day on a Saturday. That 
is not the kind of thing we can really afford to do. 

But it is one way of catching up one day’s production. 

Q. That would be the best you could conceivably do? 
And that would be your fair minimum cost? A. That is 
right. 

Q. Now, if you were cut to that level two days? A. If 
we were at two days, why it is simply multiplied by a factor 
of 2, or 1484 dollars. If it were 3, it would be 2226 dollars. 

Four, 2968. 

Or if we were down 5 days, at a reduction of 50 Mef, it 
would cost our plant 3712 dollars. 

Q. In other words, each day you are cut back to that 50 
Mef, it would cost a minimum of $742? A. That is right. 
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Q. Now, suppose you were cut another—— A. I would 
' like to point out that we quickly run out of week-ends in 
which to catch up this production. 
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Q. I think that is a very interesting observation. 

Now, suppose you were cut down to another 50, and you 
would be down to 450 Mef a day, what would happen? A. 
Well, at that particular level of operations, we would have 
to take one additional producing unit out. And at the 
present time that would be our germanium drying furnace. 
We have approximately the same cost picture at that 
operating level as at the previous one. 

Q. If you were cut 150 Mef a day, and you got down to 
400 Mcf, what would be your cost picture the first day? 
A. Then we begin cutting deeper into the bone, as we get 
into our Herreschoff sintering operation and our chamber 
acid production department. 

Those departments essentially the Herreschoff and the 
Chambers, operate continuously 7 days a week. We can 
do no catching up. Our first day’s loss then—and this 
would include the losses from these earlier departments— 
would total then 1799 dollars. And this is repeated for each 
day that we would be down. And for five days that would 
total $8,995. 

Q. Now if you would get down to 300 Mef a day, what 
would be the effect on the Fairmont City plant? <A. If we 
were reduced to 300, we would have to take one additional 
Herreschoff roaster, the previous cut took out the first, 
this would take out the second Herreschoff roaster. 
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Our daily costs would then increase to $2814. And over 
a 5-day period this would cost us slightly more than $14,000. 
Q. Now, if you were eut down to 200 Mef a day, what 
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would be the cost effect? A. At this operating level, not 
only is our cadmium shut down, our zine carbonate, our 
germanium drying furnace, all three Herreschoff roasters 
would be shut down, our sintering department would be 
down, our chamber acid department would be shut down, 
our daily losses would be $3829. And over a 5-day period 
slightly more than $19,000. 

Q. Would there be any other additional factors that 
might bear upon costs? A. Yes. There are some very 
important factors which I haven’t tried to bring into this 
picture. Remember, we supply our Monsanto plant with 
40 percent of their raw material. If we are shut down, 
why, we jeopardize that source of supply for them. 

We are also a feeder plant for two other plants. Our 
Hillsboro Plant is totally dependent on us. And with the 
shutdown of our Herreschoff roasters and our sintering 
department we would have no feed material to supply them. 

In addition our Columbus plant is dependent on us for 
about 40 percent of their requirements. And with our shut- 
down of our Herreschoffs and sintering, we would have 
no material to supply them. 
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Q. Now, if there should be heat removed from some of 
these roasters, I don’t know whether you covered it before, 
there is a chance of having your roasters damaged and 
have to be rebuilt, as I understand it, is that correct? <A. 
These roasters are made of refractories. I think some of 
the other gentlemen have had a similar experience. They 
are kept at heat for long years. Oftentimes a roaster will 
operate for 10 years without being taken from service. 

If the heat is removed from them, there is also the 
chance of a hearth collapsing and causing damage to a kiln. 

Hearth repairs—a minimum might be $10,000. 

Q. Now when you would have to cut back as you indi- 
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cated, what will that do to your employees? A. Well these 
costs are based on doing nothing with our employees over 
this 5-day period that I have talked about. Like I say, that 
is something we are not really in any economic position to 
tolerate. But assuming that we did tolerate that, at the 
end of five days we certainly would have to do some laying 
off. Here again we have a strict seniority system. And 
the problem is very difficult in trying to do something 
on lay-offs. 

However, in trying to look at a lay-off picture, if we were 
curtailed to 500 Mcf per day, we would lay off approxi- 
mately 35 men. 

If we were curtailed to an operating gas level of 350 
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Mef, our total lay-off would be about 58 men. 
If we were reduced to 250 Mef, our total lay-off would be 


about 74. And at 200 Mef, our total lay-off would ap- 
proach 125. 

Q. Now, do you have any union contract there? A. Yes, 
our labor contract is with the Mine, Mill and Smelter Work- 
ers, Local 82. 

Q. Does it have seniority provisions? A. It does, yes. 

Q. What is the effect of those seniority provisions? A. 
The effect of something like that is quite difficult in trying 
to operate a plant. If you were to try to lay off a bottom 
25 men, you might find those men held jobs which should 
continue to operate during this period of lay-off. The 
problem is complicated by having to retrain men who would 
be staying on the job. 

Q. And would that probably destroy efficiency, damage 
equipment and increase personal injuries because of the 
unfamiliarity with the work? A. It certainly would. 
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Thomas I. Moore 
(American Zine Co. of Illinois) 
By Mr. Perdue: 


Q. Now other than the production of process steam, what 
is the natural gas used for? A. We use natural gas for 
drying leached residues. We use natural gas for melting 
of zine cathodes. And we use natural gas for treatment 
of zinc skimmings, and the calcining of zinc skimmings. 

Q. And those are the different uses you mentioned? 
A. That is right. 

Q. Now, I understand, of course, about the process steam. 
But going to the second usage—and that is trying the leach 
residue—I wonder if you could briefly describe for us this 
process? A. In the leaching of roasted zine concentrates, 
some of the material in the roasted zinc concentrates is 
insoluble in sulfuric acid. Those insolubles consist of less 
sulphate, silver, gold, iron, aluminum, silica, and in remov- 
ing that from our system we filter it. 

‘And the filter cake is then dried by a residue drier. 

Q. Does that complete your answer? <A. Yes, sir. 

Q. So these leach residues about which we spoke are the 
lead, sulphate, silver, gold, iron, aluminum and silica. And 
this comes out as a filter cake and is dried? A. Right. 
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Q. What is the purpose of that? A. The purpose of 
drying it? 

Q. Yes. A. The purpose of drying it is so it can be 
shipped to either a lead smelter or a copper smelter for 
purposes of extraction of the metals in the residue. 

Q. Is there any peculiar property of natural gas which 
lends it to drying the filter cake before shipment to a lead 
smelter? A. Not necessarily, no. 
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Q. What heat—well let me ask you this: 

Is there any cleanliness required about the drying of 
these filter cakes? A. Well, they are direct fire driers. In 
other words the residue comes in contact with the frame in 
the products of combustion in using natural gas. As I 
mentioned to you there are five Electrolytic Zinc Plants 
in the United States. All five of those Electrolytic Zine 
Plants uses gas-fired residue driers. There are two others 
besides that in Canada. One of them is in Flin Flon, Mani- 
toba, some 400 miles north of Winnepeg. And they use 
oil. And I understand very shortly they will be able to 
use gas and will convert to gas. 

The use of coal probably would dilute the residue and 
increase the amount of insolubles in the residue. 
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Q. Now, going to your third usage—and specifically that 
is melting the zinc cathodes—would you describe the usage 
of natural gas in this process? A. The melting of zinc 
cathodes is accomplished by a reverberatory type furnace 
in which there is a metal bath of approximately 150 tons 
of zinc, liquid metal bath. 

The zinc cathodes stripped from the cell room are 
dropped into this bath, and the furnace is fired by gas. 
The reverberatory action of the arch melts the cathodes. 

And from that, the zinc flows into a launder, where it en- 
ters an electric inductance furnace and then is forced out 
into molds, where it is cast. 

Q. Here again, sir, I will ask you if there is any prop- 
erty of natural gas which lends itself to usage in firing 
your reverberatory furnace? A. It is a better fuel than 
any that has been tried, either oil or coal. 

Q. By “‘better’’, you mean—— A. We get a better con- 
version from the weight of our cathodes to the weight of 
slabs cast, in using natural gas rather than probably coal 
or oil. 
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Q. And may we treat of the fourth and fifth usages, since 
their treatment is zinc skimmings and treatment of calcine 
zinc skimmings? 

Are both processes the same? 
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A. There are two there. The treatment of skimmings 
is from the reverberatory furnace. When we skim off our 
furnace, we take that immediately into a dross treating 
plant and these skimmings are dumped into a drum, steel 
drum the outside of which is fired with natural gas. 

We revolve the drum. Add alimoniac to liquidate out 
the zine, stop the drum, and let the molten zinc pour out of 
the drum, and when we have repeated that operation about 
four times, we then reverse the drum, and the dry skim- 
mings are then conveyed to a roaster, so that we can elim- 
inate the chlorine from the zinc skimmings. 

And that is done by calcining in a multiple hearth roaster, 
gas-fired. 

Q. Well, as I understood previously, coming from your 
furnace after the cathodes have been melted, it went to 
an electronic duction furnace? A. That is right. 

Q. The skimmings are drawn out of the furnace; is that 
right? A. The skimmings are taken from the reverberatory 
furnace. 

Q. I see. 

Here again in your treatment of zinc skimmings and your 
treatment of the calcine zinc skimmings, is there a property 
of natural gas which lends it alone to the Energy 
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consumed in these treatments? A. The treatment of gase- 


out fuel? 
Q. Yes. A. It lends well to the multiple hearth roaster, 
and also to the dross drum, liquidating treatment. 
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Q. Now, whenever I have asked you these questions, Mr. 
Moore, about properties of natural gas, I, of course, have 
assumed—and I think you did too in your answers—and 
I want to make this clear—that we both have the basic 
assumption of the advantages of natural gas which are gen- 
erally recognized as cleanliness, ease in handling, elimi- 
nation of storage of oil, fly ash if coal is used, and efficiency. 
You have assumed all of those as being—and I think you 
assumed that I knew of them; so I was talking about some- 
thing other than that; is that correct? A. You were talking 
about something other than that? 

Q. Yes. A. What were you talking about? 

Q. Well, some peculiar property of gas other than the 
acknowledge general advantages of natural gas which any- 
one wants to have in their plant if economic and available? 

I meant some peculiar property of gas which you would 
not get from other fuels which give heat or other forms of 
energy? 

Do you understand what I mean? A. I understand what 
you mean. But I don’t recognize that—are you trying to 
ask me if there are some other fuels that we can use other 
than natural gas? 

Q. Well, perhaps that would be a more direct way. I 
didn’t mean to be indirect. Are there? A. There could 
be, if our facilities were changed to 
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accommodate them. 

Q. I see. How much of a change would that encompass? 
A. You mean one hundred percent? 

Q. No. <A. Well, would you tell me directly what you 
mean? 

Q. Yes, I will. How much would it entail to, say, put 
you on a dual fuel usage? A. A dual fuel usage? 
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Could you be more specific about it, about dual fuel 
usage? 

Q. Well, using oil, say, as a standby? A. Well, the first 
thing that would come to my mind would be the capital 
expenditure. And with the present condition of the zine 
business, I don’t believe that we would want to consider 
it. 

Q. That is because of the depressed conditions of the 
market which you testified have been prevalent since mid- 
1957? A. That is right. 

Q. In other words, you find your present-day operations 
are what we will term marginal? A. Very close margin, yes. 


° * * * * * 


Alfred C. Stoever 
(Granite City Steel Co.) 
By Mr. Gundlach: 


Q. State your name please. A. My name is Alfred C. 
Stoever. 

Q. How old are you, Mr. Stoever? A. I am 61. 

Q. And by whom are you employed? A. Granite City 
Steel Company. 

Q. And how long have you worked for Granite City Steel 
Company? A. Since 1927; 32 years. 


s * * * ° ° * * * * 
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Q. Is your company one of the original companies that 
made this line possible? 
625 


A. We are one of the original industrial customers that 
made possible the building of the line and its extension 
through the east side industrial area. 
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Q. Now, do you purchase gas both on a firm and inter- 
ruptible basis? A. We do. We purchase gas on a firm 
basis for a number of uses. And I might say that the 
word ‘‘firm’’ is probably a misnomer. A good many years 
ago firm gas was just what it meant. For many, many years 
the domestic uses through the utilities have made that word 
a misnomer, in that we are interfered with in our use of 
gas on so-called firm basis many, many times during the 
winter season. 

Q. I don’t know whether you know it or not. But what 
is your relationship in size so far as the use of gas is con- 
cerned to other industrial customers of Mississippi? A. 
We use on the firm basis about 20 percent of all of Mississip- 
pi’s firm gas delivery. 

Q. Now on your use of gas, will you tell us where you 
use your firm gas? A. Our firm gas is used in our hot strip 
mill and slab re-heating furnaces. We use it for galvaniz- 
ing operations to melt the zinc. We use it for annealing 
operations and for highly specialized use in making at- 
mospheric gases for annealing. 

Q. How many open-hearth furnaces do you have? 
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A. We have seven open hearth furnaces, ranging from 
275 to 350-ton capacity, and totaling a production of 144,000 
tons per month. Rather 120,000 tons per month. 

Q. Can you tell us about your gas on your open hearth? 
A. Our gas for the open hearth furnaces is purchased on 
an interruptible basis. We had developed simultaneously 
with another smaller steel company, with the assistance of 
Mississippi River Fuel Corporation, a process whereby a 
combination of fuel oil and high pressure gas are used to 
melt steel. We receive gas from Mississippi at a pressure 
of approximately a hundred pounds per square inch, and 
with booster compressors, raise it to 250 pounds per square 
inch, 
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At this high pressure we use it to atomize fuel oil. The 
ratio of the fuels being approximately 30 percent fuel oil 
and 70 percent natural gas. 

With this process, we are able to increase our steel pro- 
duction approximately 15 percent. 

Q. If your gas was reduced or cut off, would it have 
an adverse effect on Granite City Steel? A. Very definitely, 
yes. A withdrawal of the gas for slab furnaces means that 
we must resort to fuel oil, which is not quite as flexible, 
not quite as satisfactory, as natural gas. 

And it is more expensive. And our open hearth furnaces, 
we drop the 15 percent production which I mentioned a 
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moment ago. 

And in addition to that, we have to resort to 100 percent 
fuel oil atomized with steam, which gives us not only the 
lower production, but also a higher cost. 

Q. How much higher per day would your cost be? A. 
The total cost per day to us when we are obliged to change 
our open hearth furnaces to straight oil amounts to $12,000 
per day. 

Q. Now, on your operations at your steel plant, how 
consistent have your operations been? That is, this past 
year? A. In regard to available fuel? Or rate of opera- 
tions? 

Q. Rate of operations? A. We had an unusually fine 
experience as far as orders and production were concerned 
for the year 1958; whereas, a good deal of the industry was 
down to 60 percent operations, we were able to hold a 
much higher operating rate. 

Q. Now, you said something about using gas for anneal- 
ing. Can you tell us briefly about that? A. The annealing 
of sheet steel and tin plate is a very important operation 
and a completely indispensable operation. 
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| The fuel for annealing is, of necessity, natural gas, be- 
cause of the nature of the furnaces, the design of them, and 
the rate of production that is required of them. 
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In other words, you annealing equipment has all been 
built around and designed for natural gas? A. Our anneal- 
ing equipment for some 23 years has been purchased exclu- 
sively for using natural gas. 

Q. And how about your galvanizing department? A. 
Our galvanizing pots as they are termed, in which the zine 
is melted prior to the passage of the steel through it for 
coating, are all fired with natural gas. 


Q. Is there anything else J haven’t asked you that you 
would like to explain? A. I would like to say, at the pos- 


sibility of repeating myself, that our operations, our fuel 
operations, have been built around the availability of an 
ample supply of natural gas. And it would be most fair— 
it would be most unfair, rather, to us to interfere with de- 
liveries of, and deprive us of natural gas during the winter 
season to any greater extent than we are already being 
interfered with and deprived of this fuel. 

It is a greater expense to us to change to alternate fuels. 
And in some cases we are not equipped to use alternate 
fuels. 

Q. As I understand it, it also reduces your production on 
the open hearths? A. It decreases our productivity, as I 
mentioned before, by about 15 percent in the open hearths. 
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Alfred C. Stoever 
(Granite City Steel Co.) 


By Mr. Wofsy: 


Q. How often has your company been curtailed to any 
extent in the last five years? A. Curtailment is a very 
common thing in the winter season. 

Q. Firm curtailment? A. Firm curtailment, yes. 

Q. I didn’t hear your answer. 
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A. I say firm curtailment is a common thing in the winter 
season. The exact number of times, or the extent of which 
I can’t tell you. 

Q. Has it ever been to the extent of necessitating your 
laying off employees? 

That is, laying off employees for any length of time? 
A. There has been a very minimum amount of employee 
lay-off resulting from gas curtailment for the reason that 
we make such a wide variety of product. 

For instance, tin can stock, or tin plate, necessitates an 
annealing operation before it can be completely manufac- 
tured and shipped. And on the other hand sheets, so-called 
hot rolled sheets, that are made for the building of tanks, 
steel drums, automobile frames, and products of that kind, 
require no annealing. And since we usually have orders 
of many, many types on our books, we can divert our output 
to a different type of product and generally avoid any re- 
duction of people through the curtailment of gas. 

Q. Therefore, there has not been any total curtailment? 

When you spoke of curtailment, you have spoken of a 
minimum curtailment? A. Yes. 

‘We were speaking of firm curtailment. 

Q. Yes, sir. That is what I was speaking of. And 
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~ you understood that in your answers to me, did you not? A. 
I say we have had extensive firm curtailment over the pe- 
riod of the last five years. 

Q. Well, what do you mean by extensive, sir? A. We 
suffered firm curtailment in recent years when the tempera- 
ture drops as low as 40 degrees. 

Q. How much curtailment do you suffer? A. It depends 
' upon the weather. In other words, the temperature. And 
the extent to which the utilities need gas for their domestic 
' eustomers. But it varies from five percent to as high as 

50 or 75 percent. 
| Q. During the 1958-1959 heating season, how much cur- 
tailment was there in your plants? A. I am not prepared— 
| I don’t have the figures with me—to give you an answer to 

that. 

'  Q. Was it a great deal of curtailment? A. The last 
winter was reasonably mild, and the curtailment was not 
- quite as bad as it had been in previous years. But we suf- 
~ fered an appreciable amount of it nevertheless. 
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Q. You mentioned a figure, I believe of $12,000. You said 
that that was an additional cost per day to you when you 
are curtailed. 

Now, how is that an additional cost to you, sir? A. That 
is made up of three parts. First of all, the actual open 
hearth tonnage which we can not produce due to our in- 
ability to atomize fuel oil with high pressure gas. As I 
mentioned, that reduces our output about 15 percent. 

Secondly, the remaining tonnage which we do produce 
is subjected to higher overhead because the same amount 
of fixed charges, the same amount of labor, is still present. 

Thirdly, we are obliged to buy a higher priced fuel, 
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namely, fuel oil. Those three items total $12,000 per day 
approximately. 

Q. I don’t understand the distinction between your sec- 
ond reason and your third reason. Maybe I didn’t quite 
get your answer on the second reason. A. You mean the 
three portions of this $12,000? 

Q. The three portions of your $12,000; the second por- 
tion. 
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A. The second portion is the increase in our unit pro- 
duction costs, which results from having to apply to that 
total production the same amount of overhead as we would 
were we able to produce the full amount. 

Q. I understand you now, sir. Thank you. <A. You 
asked about the third? 

Q. No. I understand that. A. You are clear on that? 

Q. Yes, I am clear on that now. Thank you. A. Very 
well. 

Q. From my understanding from your last answer, I, 
therefore, can assume that you can not atomize—I under- 
stand that you can not atomize fuel oil, then, without natu- 
ral gas; is that right? A. Oh, yes, we can atomize fuel 
oil, and do when natural gas is not available, with steam. 

But the melting rates obtainable with fuel oil atomized 
with steam are not as great, not as high, as they are when 
fuel oil is atomized with high pressure natural gas. 

Q. Therefore, then, your greatest need for natural gas 
is the increase in the rate of production that natural gas 
gives you, rather than other fuels; is that right? 
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A. That is right. 
And the economy that results in the use of gas. 


By Mr. Wofsy: 


Q. By economy, you mean the cheapness of the natural 
gas? A. Lower fuel cost per ton of steel made, yes. 
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Alfred C. Stoever 
(Granite City Steel Co.) 


By Mr. Mann: 


Q. Allright. Tell me this, Mr. Stoever: And think about 
about this carefully. And list them for me, if you will 
and can. 

What ones of your processes would you say require gas 
solely because of its peculiar characteristics; that is, its 
. flame characteristics, its chemical content, that sort of 
thing? 
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A. Our open hearth melting would be the largest and 
most important. 

Q. That is the one for which you buy interruptible gas; 
is that right? <A. Right. 

Q. Do you have a standby for that open hearth opera- 
! tion? A. As I mentioned, we can operate the open hearth 
with a hundred percent fuel oil atomized by steam. 

You asked me to list them? 

Q. Yes. A. The other operations for which there is no 
: standby and for which it would be very difficult to provide 
one are annealing and galvanizing. 

Q. And you do not have standby for those two processes 
now? <A. No, we do not. 
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Q. All right. Please continue. A. That is about the ex- 
tent of it: open hearth, annealing, and galvanizing. 


° * * * 


By Mr. Mann: 


Q. Now, then, would you consider that deliveries to you 
are curtailed at any time when MRF deliveries to you is 
less than 33,000, assuming you want it? A. We do not con- 
sider the withdrawal of deliveries on interruptible to be 
curtailment. We buy the interruptible with the full knowl- 
edge that it will not be available unless there is surplus 
gas. 


By Mr. Gundlach: 


Q. State your name please, sir? A. Richard W. Spain. 

Q. And how old are you, Mr. Spain? A. I am 44 years 
of age. 

Q. And for whom do you work? A. Owens Illinois Glass 
Company. 

Q. And how long have you worked for Owens Illinois 
Glass Company? A. I have been employed by Owens Illi- 
nois for 23 years. 

Q. What has been your educational background? A. 
In 1936 I graduate from Rose Polytechnic Institute at Terre 
Haute, Indiana with a Bachelor Degree in Mechanical En- 
gineering. 

Q. Then did you go to work for Owens Illinois? A. I did. 

Q. And what type of work have you done for Owens 
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Illinois? A. From the years 1936 to 1940 I was employed 
as the Assistant Superintendent of the batching furnace 
department part time at the Terre Haute, Indiana factory 
and a portion of the time at Columbus, Ohio. 

In 1941, I was appointed the head of the batching fur- 
nace department, a position which I held until 1947 at which 
time 

679 
I was transferred to Alton, Illinois, in the glass container 
engineering department, in a project engineering position, 
in which we dealt entirely with glass production problems, 
furnace design and furnace operating problems. 

I remained in Alton until 1953 at which time Owens 
Tllinois decided that the furnace designs should be done 
at corporate level. And they organized a furnace design 
section of the administrative engineering department. And 
I was appointed chief engineer of furnaces at that time. 
And that is my current position. 

Q. Are you entirely familiar with the Owens Illinois 
Alton plant? A. Iam. 

Q. And that is at Alton, Illinois, is it not? A. At Alton, 
Illinois, correct. 

Q. Can you give us a general description of that plant 
at Alton? A. The Alton factory of Owens Illinois Glass 
Company—correction—I would like to say the glass pro- 
ducing factory of Owens Illinois at Alton, Illinois, is the 
largest glass container producing factory in the world. In 
addition to production of glass containers, they also have 
facilities for the production of corrugated paper. The 
diversity in the size of bottles ranges from a bottle of 5 ec 
capacity up to a 5 gallon bottle. 
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This fact coupled with the diversity of the products 
which are put into those bottles, probably makes this fac- 
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tory the most diversified factory in the world. Different 
types of bottles are produced for, oh, some patent medicines, 
other pharmaceuticals, such as penicillin, blood plasma, 
intravenous bottles, many, many household products such 
as cosmetics, various types of foods, deodorants, disin- 
fectants, cleaning solutions, and so forth, and of course, 
beverages, milk, water, fruit juices, soda bottles, carbo- 
nated beverages perhaps J should say, plus wine and liquor 
bottles. 

The factory has ten glass melting furnaces. 

I might say that Mr. Eakins day before yesterday I 
believe gave a pretty good description as to the size of a 
flat glass furnace. 

The bottle furnace is not quite as large as a flat glass 
furnace. However, it is very close to it. And just to give 
those unfamiliar with the glass melting operation an idea 
or concept; if we had to build a furnace from scratch we 
would require approximately 3000 square feet of hori- 
zontal area. 

The furnaces in the Alton factory were designed for— 
were designed to burn natural gas. However, they do have 
a oil-burning—each unit has an oil-burning system for 
emergency purposes. These furnaces operate continuously. 
By that I mean the raw batch materials are melted and the 
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glass is withdrawn at equal rates. So a constant level is 
maintained in the furnaces at all times and production pro- 
ceeds on a 24-hour a day basis, approximately 350 days 
out of the year. 

The temperature of operation is dependent upon various 
operating conditions. But on the average would range 
from 2600 degrees to 2800 degrees fahrenheit. 

The average furnace life—and it depends somewhat on 
the amount of glass that the furnace produces per unit of 
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time—the color of the glass largely is about two to four 
years. By the end of some time within those limits, the 
furnace will have destroyed itself, or the operator will have 
destroyed it by its operation. 

So it must undergo what we call a major repair. 

A major repair would require four to eight weeks with- 
out any production, and would cost in excess of $200,000. 

Q. Per furnace? A. Per furnace, yes. 

Q. How many did you say you had? A. Ten. 

Q. Go right ahead, sir. I didn’t want to interrupt. I 
just wanted to clarify that. A. In regard to usage—or in 
regard to fuel utilization, I think it is important to mention 
forebays and forehearths. 
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Q. Would you explain what forebays and forehearths 
are? A. Those are refractory appendages to the furnace 
which permit the withdrawal of the glass from the fur- 


nace and convey it to the machine. 

Now in addition to that, and more important, is that it 
is a temperature conditioning device over which you must 
have pretty good control inasmuch as different size bottles 
require different glass temperature. 

In addition to that, once a bottle has been formed, it, of 
course, has to be annealed. I think everyone here is aware 
of the lehr. 

However between the machine and the lehr there is a 
conveyor. This conveyor is mechanical, and the bottle is 
moved from the machine to the lehr. 

On the conveyor belt, it is essential that we keep them 
warm, by virtue of the fact that if we cool the bottle too 
rapidly, we are quite apt to produce a defect. 

Q. Will you tell what a lehr is? A. A lehr is a long 
tunnel enclosure with a chain conveyor belt on it. I say 
it is relatively long and narrow; perhaps a hundred and 
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20 feet long, 6 feet in width. The bottles enter at approxi- 
mately a thousand degrees fahrenheit. They travel slowly 
through this. And it perhaps requires an hour or two and 
a half hours, depending on the size of the 
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bottles. 

They are discharged at the opposite end cold. 

In other words, they have lost all their temperature, and 
they have reached the ambient temperature of the room. 

The purpose of that is to prevent rapid cooling which 
would induce a stress in the bottle and make it unsuitable 
for commercial use. 

Q. Now, you use gas not only in your furnaces but on 
these conveyors and feeders and lehrs? A. The forebays 
and forehearths, any conveyor glass, lehr front gas, and 
lehr’s proper require natural gas. 

Q. This plant at Alton has been built around and de- 
signed for and has used natural gas; is that correct? A. 
That is correct. 

Q. Do you know when this plant first started using nat- 
ural gas from Mississippi River Fuel? A. It is my under- 
standing that the company records indicate 1928 or 1929. 

Q. This is one of the original companies that made the 
construction to Mississippi River Fuel Pipeline into St. 
Louis possible? A. That is my understanding, yes, sir. 

Q. How many employees are there at the Alton plant? 
A. Approximately 2800. 

Q. Is the Alton plant equipped for production purposes 
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to use any substitute fuel? A. Only the emergency fuel 
oil system on the furnaces. 
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Q. Mr. Spain, will you please tell us the importance of 
the use of natural gas in the production of your glass prod- 
ucts? A. Well, it is important in the production of bottle 
glass for two major reasons, one of which is good control 
of your temperature, which is extremely important, partic- 
ularly at the working end. The other item of major impor- 
tance is the fact that it offers very little possibility to 
contaminate the glass during the firing or melting and 
conditioning period. 

Q. Your temperature controls are extremely important? 
A. That is correct. 

Q. And your quality controls are extremely important? 
A. That is correct. 

Q. Can you tell how material goes into furnaces and how 
it flows and the necessity of these close and critical con- 
trols? A. I am not quite sure I understand what you mean. 


Q. Were you sitting here the other day when Mr. Eakin 
was telling about that? 


687 
A. That is right. 

Q. Do you concur in what he says? A. In making glass, 
one of the biggest single problems is homogeneity. 

The batch melts selectively. 

In other words, the materials with the lowest melting 
point will melt first. Consequently they have to be remised. 

Now, the only means that you have to do that is by 
thermal currents in the furnace. And that is created by 
temperature differences in various parts of the melting 
chamber. 

Consequently, you have to exercise close control on tem- 
peratures at various parts of the furnace for that partic- 
ular purpose. 

Q. Now, if that isn’t done, what happens to your end 
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product? A. As a general rule, it will produce objection- 
able disfiguration from an optical standpoint. It also has 
a bearing on the physical strength of the product. 

Q. And that physical strength is important for the vari- 
ous uses that containers might be put to? A. Oh, yes, very 
important. 

Q. Now, I understand that a typical day in your Alton 
plant was May 15, 1958, which there were 11,630 Mcf 
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used. 

Mr. Mann: Mr. Examiner, just as a matter of procedure, 
may I suggest that Mr. Gundlach be directed to ask direct 
questions and not continue to lead the witness. I think 
this is a matter which in the interest of orderly procedure 
we should do in procedures of this sort. It rather offends 
me to hear him lead the witness on every question he asks. 

I would ask him please to use some restraint on that 
score. 

Mr. Hunt: I would like to concur in Mr. Mann’s obser- 
vations. 

Mr. Gundlach: Thank you. 

I certainly don’t want to offend anybody. 

Presiding Examiner: I think Counsel understands and 
will proceed in the appropriate manner. 


By Mr. Gundlach: 


Q. Tell me a typical day for production? A. Between 11 
and 12 million cubic feet of gas per day. 

Q. What would be the effect on your loss of production 
in the event that you were cut back to 1900 Mcf? A. The 
decrease in units of production would be approximately 
10 and 19/10s percent. 

Q. And at that same gas level, what would be the result- 
ing increase, if any, in the unit cost of production 
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with gas reduced for one day? A. One and 8/10s percent. 

Q. And what would be the effect on the loss of employ- 
ment? A. Approximately 234 employees, 

Q. Would be laid off? A. Would be out of work, yes. 

Q. Now, if the reduction goes to 8300 Mef, would you 
give me the figures for loss of production? A. The result- 
ing decrease in units of production would be 14-7/10s per- 
cent. The increase in unit production cost would be 4-8/10s 
percent. And approximately 531 employees would be laid 
off. 

Q. I don’t want to offend Mr. Mann or anybody else. 
But I have some figures in front of me on the loss of produc- 
tion that showed a 24.7 percent. I thought you said 14.7 
percent. 

Now I just want to be sure that it is correct. A. You are 
correct. This thermofax copy I have, one figure is blurred. 

Q. All right, sir. 

Now, in the event that you were cut back to 7500 Mef, 
could you give me the figures for loss of production? A. 
The resulting decrease in units of production, 3814 percent. 
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Q. That is for the first day? A. For one day, that is 
correct. 

Q. How about the cost of production at that fuel level? 
A. It would be increased by 9-3/10s percent. 

Q. And what would be the resulting loss of employment 
for your employees? <A. The resulting number of em- 
ployees laid off due to the gas reduction would be 828. 

Q. Now, if you were cut to 6600 Mef, would you give me 
the figures categorically for the loss of production? A. 
Decrease in units of production, 54-1/10 percent. 

Q. How about your cost factor? A. An increase in cost 
of 17-7/10 percent. 
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And a reduction in the number of employees by 1165. 

Q. And what would be the effect in those various cate- 
gories if you are cut back to 5800 Mcf? A. The resulting 
decrease in units of production, 67 percent. The resulting 
increase in the unit cost of production, 31-7/10 percent. 
Number of employees laid off, 1462. 

Q. Now if you got to 5050 Mcf? A. Decrease in units 
of production, 80-9/10 percent. Increase in unit produc- 
tion cost, 63-8/10 percent loss of employment, 1740 em- 
ployees. 
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Q. Would you give me the same respective figures if you 
were cut to 4150 Mcf? A. Decrease in units of production, 
961% percent. Increase in unit cost of production, 63-8/10 
percent. Loss of employment, 2077 employees. 

Q. If you get down to 3350 Mcf? A. 100 percent decrease 
in units of production. 

Q. You would be out of business, then, would you? A. 
That is correct. 

Resulting increase in unit cost of production is infin- 
itesimal. 

Q. Of course the employees wouldn’t have any work 
would they? A. 2149. Those would be hourly payroll em- 
ployees. 

Q. Now, what is the competitive situation in the glass 
business? A. I think, as most people in the room know, 
the glass container business is a highly competitive busi- 
ness, which produces a large number of small items as con- 
sumer goods. They have a very highly competitive situa- 
tion. And it is extremely important that you maintain 
minimum costs, or you have no profit. 

Q. In the container business, do you have competition 
within your own industry, within the glass industry? A. 
The competition, as I mentioned in my previous 
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reply, is terrific in the glass container business. 

Q. But is that true not only within the glass manufac- 
turers, but also with competing products? A. Particularly 
with tin cans and paper containers, yes. 

Mr. Gundlach: I have no further questions. 

Presiding Examiner: Any cross-examination? 

Mr. Wofsy: Yes, Your Honor. 

Presiding Examiner: You may proceed. 


Cross Examination 


By Mr. Wofsy: 


Q. Are you familiar with the initial contract that Owens 
Illinois Glass Company entered into with Mississippi? A. I 
am not wholly familiar with the details, no. 

Q. Are you familiar with volumes—are you familiar with 
volumes of gas that Owens Illinois could take under that 


contract? A. It is my understanding that the contract 
amount is 12,500,000 per day. 

Q. Are you talking of the contract that you are under 
now? A. Yes. 

Q. I was referring to the first contract that you had with 
—that your company had with Mississippi River Fuel Cor- 
poration. Do you know what the volume was? 
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A. That I would not be familiar with, no. 

Q. Do you know the date of the contract that you are 
presently working under? That is, with Mississippi River? 
A. Iam unable to answer that. 

Q. Do you know whether or not your volumes of gas 
have increased in the past ten years as far as contract 
demand is concerned in your contracts with Mississippi 
River Fuel Corporation? A. I have no active participa- 
tion in negotiations of gas contracts as such. 
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Only insofar as the people who have active participation 
might ask our engineering people to furnish them with 
engineering economics related to the subject. 

Q. I see. 

Thank you. 

How much do you pay for firm gas? A. It is my under- 
standing that it is approximately 42 cents per thousand 
cubic feet, with a gross heating value of 990 Btu per cubic 
foot. 

Q. What about your interruptible gas? A. I am not 
acquainted with the interruptible gas in the Alton factory. 
Only insofar as I know we use interruptible gas for the 
production of process steam. 

Q. And what is the process steam used for? A. A large 
portion of process steam would be used in 
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the corrugating operation. 

Q. That is all interruptible gas? A. Itis my understand- 
ing that all gas used on the boilers is interruptible. 

Q. Is there any firm gas used for the corrugated paper? 
A. Lam unable to answer that question. I have no direct 
connection with the corrugated operation. Just casual 
acquaintance with it. 

Q. I see. 

You testified on direct testimony, if I recall correctly, 
that you have standby fuel. You used standby fuel, is that 
correct? A. For emergency purposes on the furnaces only. 

Q. Now, would that be the ten glass melting furnaces that 
you testified to? A. Yes. 

Q. What is your capacity of —what is your storage capac- 
ity of fuel oil? A. I am unable to answer that question. 

Q. I assume, then, you would not know how long you 
eould operate without natural gas strictly on fuel oil? A. 
It would be dependent on deliveries. Let me say there is 
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sufficient storage, I am certain, that if we could get reliable 
deliveries, we could maintain burning fuel oil on the 
furnaces. 
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Q. You mean reliable deliveries of fuel oil? A. Of fuel 
oil, yes. 

Q. You could operate for a week at a time without nat- 
ural gas? A. We could maintain temperature on the fur- 
nace. We could also produce gas. 

Q. How long could you operate under those conditions? 
A. In order to answer that fairly, it would be dependent 
on how long we could permit the adverse effect on economics 
to continue before we begin to lose money. 

Q. And that because of the rate of production decreasing 
and assumedly the quality of your product? A. Repeat 
the question? 

Presiding Examiner: The reporter will read the question. 


(The pending question as recorded was read by the re- 
porter) 


A. Yes. 
By Mr. Wofsy: 


Q. Did you have any curtailment of production during 
the 1958-1959 winter season due to decrease in natural gas 
deliveries to you? A. Read the question. 


(The pending question as recorded, read by the reporter) 
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A. That question I can’t answer. 

Please keep in mind that I am not an employee of the 
Alton factory. I have access to their records, and I deal 
with them insofar as their furnace operation, furnace de- 
sign, furnace rebuilding is concerned. 
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T. J. Stewart 


By Mr. Gundlach: 


Q. Will you state your name, please, sir? A. T. J. 
Stewart. 
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Q. How old are you? A. Forty-five. 
Q. By whom are you employed? A. C. K. Williams and 
Company at 2001 Lynch Avenue, East St. Louis. 


* *. * * * 


By Mr. Gundlach: 


Q. Now, if you had any reduction in your natural gas 
requirements, would it have any effect on your company 
and on its employees? A. Yes. We would have increased 
operating costs. We would have loss of production and 
layoff of employees, depending on the amount of decrease 
in the gas that we receive. 

Q. What do you consider the needs and requirements in 
your plant? A. We feel that under reasonably normal 
conditions in the economy we need about 626 Mef per day. 
And we have gone over that. However, we would assume 
that a day like January 15, 1959 might be an average or @ 
normal operating day in our plant. 

Q. If there would be a reduction in the gas to be used 
by your plant because it was allocated by your supplier—in 
this case Mississippi River Fuel Corporation—have you 
computed any figures based upon reduction of gas and the 
effect that it would have on your eompany? A. Yes, we 
have. 
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Q. Could you let us have those, please? A. In our units 
of production, if we are allocated gas 
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on the basis of 580 Mcf per day, we would decrease our pro- 
duction by 8-3/10 percent in a one-day curtailment; and 
for a five-day curtailment, which would be a normal 40-hour 
work week, we would decrease our production by 14-8/10 
percent. 

Q. Now, if you had a further reduction? A. If we were 
required to go to 480 Mef allocation level, on a one-day 
basis our production would be decreased 16.6 percent; on 
a five-day basis, 26.9 percent. 

Q. How about any further reductions that you might 
have? A. Well, if we get down to 295 Mef basis, we would 
decrease our production about 20 percent on a one-day cur- 
tailment. And 34.4 percent on a five-day curtailment. 

Q. What effect would those different categories on gas 
reduction have upon employees? A. At the 580 Mef level, 
on a one-day basis, we would have to lay off three em- 
ployees. On a five-day basis, we would have to lay off six. 
On the 480 level, on a one-day basis, we would have to lay 
off six. And on a five-day basis, fifteen. 

Q. How about 295? A. On a one-day basis, we would 
have to lay off fifteen, and on a five-day basis, twenty-nine. 

Q. What would be the financial loss to the company? A. 
The financial loss to the company due to under-absorption 
of indirect manufacturing burden, at the 580 Mef level on 

717 
a one-day basis would be $236.16. 

On a five-day basis, it would be $2,627.52. At the 480 
allocation level, expense would amount to $438.96 on a one- 
day basis; $7,313.82 on a five-day basis. 

Q. At 295? A. At the 295 level, it would cost us $2,267 on 
a one-day basis and $9,142 on a five-day basis. 
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Q. What is the competitive and economic situation in 
your industry? A. Well, as in most industries, I suppose, 
we have a lot of competition. And any loss of production 
would give the competition an opportunity to serve cus- 
tomers that we presently serve. And we might lose them 
entirely, or we might not get them back for some time. So, 
our competitive position would be disturbed very much. 

Q. How many different products do you make? A. We 
make about 250 different products in our plant. 

Q. Are there any problems in connection with the ware- 
housing of those? A. Yes. Due to the number of products 
and that we do manufacture, it is almost impossible to 
carry complete warehouse stocks of each of our products at 
alltimes. So, most of our products are finished products or 
manufactured when orders are received. 

Q. I don’t believe I asked you how many employees you 
have. 
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A. We have approximately 400 at East St. Louis. 


T. J. Stewart 
(C. K. Williams & Co.) 


By Mr. Perdue: 


Q. Isee. What is your maximum contract quantity with 

Mississippi? 
726 

A. 300 Mef, I believe. 

Q. 300? A. Yes. 

Q. And you say that your normal take is 626% <A. Yes. 

Q. Now, what do you pay per Mef to Mississippi? A. 42 
cents a million Btu. 
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Q. And how much do you pay per Mef for everything 
you take above your maximum contract quantities? A. 
The same as we do for any other amount. 

Q. I see. Now, has Mississippi told you that it is all 
right to exceed your maximum contract quantity? <A. J 
don’t know as they have told us that. They haven’t told 
us that it isn’t all right either. 


* * * ” * * 


1297 
Charles A. Quinn 
(Mississippi River Fuel Corporation) 
By Mr. Mann: 


Q. I think you said yesterday, Mr. Quinn, that if the 
utilities over-run their stated demands, you would have to 
curtail your firm industrial deliveries to provide the over- 
run volumes, did you not? A. Yes, I think I did. 

Q. In other words, if Laclede, for example, decided to 
take, let us say, 345,000 Mef per day whenever Laclede 
needed it, and was willing to pay the penalty rates, you 
would make that additional 15,000 Mef available per day, 
would you not? A. Yes, I think we would have to. 

Q. And that would, in your opinion, require you to cur- 
tail your firm industrials at least on several days? A. Yes. 
In my opinion if Laclede had taken their 330th winter, we 
would have had considerably more firm curtailment. 

Q. The only difference between that type of operation— 
that is, Laclede’s over-running, let us say, 15,000—and 
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Laclede’s increasing its stated demand would, so far as 
Mississippi is concerned, be that in the case of the over-run 
arrangement, the revenues to Mississippi would be sub- 
stantially increased, and the cost of gas to Laclede would 
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be substantially increased; isn’t that right?) A. I don’t 
think that is the only consideration. Your statement is 
true that—— 

Q. That is the only difference is what I am getting at? 
A. No. There is a great deal more difference in my opin- 
ion. The use of that 345 million feet by Laclede under the 
penalty provision would not be an everyday occurrence? 

Under the stated demand, they would take that additional 
15 million over what they now have as stated demand pre- 
sumably on a good many days in the winter, which would 
require firm curtailment, say, winter-long. Curtailment of 
15 million feet of firm industrial gas on a couple of days 
in the winter is a serious thing, but it is not nearly as seri- 
ous as if you set up to do it for a winter period. 

Q. And now the point I am getting at—and perhaps the 
point was missed—is that if Laclede did decide to take 
additional 15,000 Mef—in other words, 345,000 instead of 
330,000—there is no difference in those Mef of gas whether 


they are paid for under penalty rates or whether they are 
paid for under a stated demand rate? 
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A. Yes. 

Q. They are the same kind of gas, the same quality of 
gas, and they do the same things, both for industries and 
for Laclede’s customers? 

Now, the point is that the only difference between taking 
it on an increased and stated demand basis and taking it 
on a penalty basis is that on the penalty basis it costs 
Laclede a lot more and makes Mississippi a lot more money, 
isn’t that right? A. Theoretically, that is right, but as a 
practical matter it doesn’t work that way. 

Q. Well that perhaps we could argue about for a long 
time. 

It all boils down to the fact, though, does it not, Mr. 
Quinn, that if Laclede is willing to pay the penalty, it will 
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get the gas? A. Well, as I see it, we have no choice in the 
matter. If they want to take penalty gas, unless we tell 
them that we can’t deliver it to them, then we have no choice 
but to curtail industrial gas to give it to them. 

Q. Well, as far as Mississippi is concerned, Mr. Quinn, 
that wouldn’t be a very painful choice, would it, to you? 
I mean you would be getting ten dollars per Mcf instead 
of 44 cents. That wouldn’t break your heart, would it? 
A. We could lose all our industrial business for all 
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time on that kind of a deal, as I see it. 
* + * * * * * 
1315 
Charles A. Quinn 


(Mississippi River Fuel Corporation) 


By Mr. Perdue: 


Q. Well, let’s talk about responsibility, then, of the 
thing. 

Would you say not you particularly but your department, 
Mr. Davison, generally dictates curtailment and who shall 
be curtailed rather than Mr. Ziebold and Mr. Martin and 
Mr. Lemon dictating who will be curtailed and how they 
will be curtailed? A. The Sales Department, I would say, 
dictates who will be curtailed and in what order. 

The Operating Department will dictate the volume to be 
curtailed. And, as I described yesterday, on the interrupti- 
ble curtailment that is principally handled directly by Mr. 
Lemon, who is our chief dispatcher. And he has the discre- 
tion as to when and how much he has to have. 

On the firm curtailment, when it is determined that we 
have gone as far as we can go with interruptible curtail- 
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ment and need more, then we move over into firm curtail- 
ment. 

This investigation or study that we have made together 
dictates how much gas we can sell. From there on, it is 
directly in my hands as to how that industrial gas is 
apportioned out to the firm industrial customers. 

‘And as I explained yesterday, we have this curtailment 
—we 
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have what we call a curtailment schedule, which is, in effect, 
an allocation schedule. And we use that. It is a direct 
proration across the board. And we rarely deviate from it. 

Q. Then, you and I have been discussing winter condi- 
tions, and maybe not extremes. Maybe you run across it 
quite often. Let’s discuss now just the responsibility and 
how these things work together overall, just on an annual 


basis, so to speak. 

You were discussing with Mr. Hunt picking up a new 
customer in what he called the industrial complex of East 
St. Louis. I am not interested now in what the customer 
is going to use the gas for or whether you can serve them. 
We will assume all those things. 

Whose decision would be the initial decision as to whether 
the customer should be served, the Sales Department or 
the Operations Department? A. The Sales Department 
would, say, have the contact. If it appeared that it was 
economically feasible to serve it—and we have already 
assumed, as I understand you, that that is the case, that 
we can serve it or that we are willing to serve it—the Sales 
Department would recommend it to our management. 

Q. Isee. A. Then we would make an economic study of 
the thing and say what the use of the gas was to be, and 
what the standby 
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provision would be; recommend it to management; they 
would then tell us whether or not to go ahead with the con- 
tract negotiations. 


* * ” ” * -_ 
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Q. You stated yesterday that the chief dispatcher swings 
in and out of curtailment as necessary. 

How flexible is your pipeline operation swing, as far as 
you are concerned, as far as the sales department is con- 
cerned? 

How flexible can you swing in and out of your curtail- 
ment? <A. Most of our interruptible customers, while their 
contract provides a 2-hour interruption time, have the 
ability to interrupt their loads within 15 minutes to half 
an hour. Some of them can switch from one fuel to another 
in a good deal less than that. 

In other words by opening one valve and closing another, 
they have changed fuels. There is an advantage to that on 
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our side. Because using a 2-hour interruption schedule 
time, your dispatcher would have to see a minimum of 
something more than four hours in order to sell any gas 
to the man. 

On the other hand, that fellow would have to—well, he 
wouldn’t get as much gas as if he can switch very quickly. 

So, from that standpoint, we are very flexible. 

Q. Could you give me an approximation of the volume 
in Mef that you have in flexibility in the St. Louis area? 
A. North of Meramec and Columbia probably in the neigh- 
borhood of 125 million feet per day. 

Q. 125,000 Mcf? A. Mef per day, yes. 


° * * * * * * 
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Q. Well, were these maximum daily takes insisted 
upon by Mississippi’s sales department? 

Did you fix them? 

By you, I mean the Sales Department? A. Originally 
I don’t know who fixed them. If they are to be fixed at all 
today, we would fix them, yes. 

Q. Do they have any correlation to the capacity of the 
pipeline system? A. I don’t think so. The total volume— 
if we, say, modernized all those contract clauses today— 
as has been pointed out here several times, some people 
over-run and others obviously under-run. 

If we, as I say, modernize them all today, we would come 
out with approximately the same total volume of firm indus- 
trial gas connected to the system. That, I think, is more 
what we look at than anything else. 

‘As I mentioned, we pretty much by certificate can *t sell 
additional firm gas. But even if we were not certificated 
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in that way, in my opinion we just don’t have additional 
firm gas to sell to new people. 

Now, we are not—a customer that we have today, who 
just as with Obear Nester wants to expand his business, 
we will take that on, but it is with the understanding that 
when necessary he is curtailed. He understands that, and 
it is in his contract. 

Q. But he is curtailed in accordance with his previous 
peak day? A. Yes. The curtailment is a pro-ration among 
the firm customers. They fully understand that is the way 
it is being done. 

As I mentioned in yesterday’s testimony, we have at- 
tempted to find better ways of doing it. Maybe there is 
one, but we don’t know what it is, and our customers haven’t 
been able to work out any better. We have discussed it 
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with them all the time. Because it is a serious problem 
with them. It is a serious problem with us, we believe. 

Q. I think you stated yesterday that you attempt to bal- 
ance between the utility over-run and the industrial over- 
run in the same day? 

Do you remember stating that? A. Yes. I don’t know 
as that is a hundred percent what it amounts to. But in 
considering our loading, as I mentioned we look at the— 
rather, in considering the load 
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that we will have to meet under one of these cold day con- 
ditions when we are having this little session to determine 
whether we need firm curtailment or not, we have the use, 
of course, of the most recent meter readings; we have the 
use of Laclede’s requisitions, and also their telemeter fig- 
ure of what they actually took. 

Our experience would indicate, for example, last winter 
that on any day when it was indicated to us that Laclede 
would require the full 330; that we could pretty well count 
on that not being about 325, even though their telemeter 
indicated they had taken the 330. 

Our own meter experience indicated that we could, say, 
count on 5 million from that source, let’s call it. 

That was taken into account then in our study of how 
much firm gas we had available for industry. 

In other words, we have to use everything we know at 
the time. 
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Now, this morning when you were discussing the fact 
that Mississippi does not sell firm industrial gas for boiler 
fuel usage, open hearth and things of that nature, you 
stated that it was ‘‘for more than one reason.’’ 
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Would you give us the reasons? A. Well, from the cus- 
tomer’s standpoint—— 

Q. No, I mean from Mississippi’s standpoint? A. Well, 
I am speaking from both standpoints. 

Q. All right. Go ahead. I didn’t mean to interrupt 
you? A. You can’t sell something that the fellow doesn’t 
want to buy. 

I think it is pretty obvious why we can’t sell firm 
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gas to power plants. The price of coal is toolow. That has 
a pretty big bearing on rotary kilns and open hearth fur- 
naces also. 

Now, you had a situation here the other day where a 
man indicated that he liked to use that firm gas on his open 
hearths. But he is not talking about using that 365 days 
a year on that basis. Competition enters the picture there. 

Plus the fact that that type of load is big volume, very 
big volume in fact. And if we attempted to, say, add that 
kind of load in almost any increment to our firm industrial 
business, then we are hampering the whole works. 

In other words, if you raise the firm industrial business 
by, let us say, 20 million feet, you are going to expand the 
curtailment of firm industrials among all the customers 
by quite a bit. And we feel that the usages that are now 
made of the firm gas principally with no standby are very 
important to not only our business but to the customers 
themselves. 

And if we hampered that by taking on additional firm 
business of the kind of volume that we would be talking 
about in that insnace, that we would be, well, driving our- 
selves out of that firm industrial market. 

Q. I see, thank you. 

This morning you were discussing serving—you were 
discussing Mississippi serving Laclede with 345,000 Mef 
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a day if they should ask for it. And I would like to ask 
you this: do you know if your system has the present capac- 
ity to serve Laclede with 345,000 Mef a day? A. The only 
way we could do it would be to cut the industrial down 
to do it. 

Q. Yes. 

But assuming that, then it is not a question of capacity, 
or ability to do it? A. Well, we have got so much gas that 
we can deliver into St. Louis, the St. Louis area. 

Q. That is right. A. Now if Laclede takes 345 million 
of it—or roughly 20 million more than they were taking 
last winter on a cold day, let us say—we would have to get 
that 20 million away from somebody else. 

And on the days that they were taking even the 325, as 
Exhibits already introduced show, we had only a million 
and a half to 2 million feet of interruptible gas on in the 
St. Louis area. 

Now, to offset 20 million feet, we would have to get those 
pilot lights and everything else along with 18 million feet 
of firm gas. 

Q. But physically it could be done. A. It would be a heck 
of a job, I will tell you that. But I won’t say it couldn’t 
be done. 


* * * * * * * 
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Mr. Poth: Your Honor, you will recall yesterday at 
transcript 1343 I requested Witness Quinn for certain 
information as to the dates of initial deliveries of Missis- 
sippi River Fuel to its customers. Mr. Quinn’s counsel, 
Mr. Dougherty, has kindly made available to me this morn- 
ing a list of—a list captioned ‘Mississippi River Fuel 
Corporation, dates of First Delivery of gas to customers.”’ 
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It is broken down into two sections, first direct sale cus- 
tomers, and secondly, resale customers. 

I would like to ask if we could have this copied into the 
record as though read by Mr. Quinn. 

Presiding Examiner: Any objection? 


1431 
(No response) 


Presiding Examiner: Without objection the reporter will 
proceed to copy into the record the information shown on 
the two pages handed to him. 


(The document referred to follows:) 
Mississrer1 River Fue, Corporation 
Dates of First Delivery of Gas to Customers 


Customer 
Direct Sale Date 


Alpha Portland Cement Co. 2-1-30 
Alton Box Board Company 4-1-38 
Aluminum Company of America 12-21-29 
American Brakeshoe Company 4-15-31 
American Steel Foundries 6-19-35 
American Line Company 5-22-30 
Crossett Lumber Company 11-7-30 
Evens & Howard Sewer Pipe Co. 6-17-30 
Now U.S. Dickey Clay Mfg. Co. 
General Chemical Co. 12-10-30 
General Steel Castings Corp. 12-23-34 
Granite City Steel Co. 12-23-29 
Hill Brick Co. 7-12-45 
Hydraulic Press Brick 12-21-29 
Part of property now J. J. Brouk Co. 
Tllinois Terminal R.R. Co. 1-1-40 
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(MRFC Dates of First Delivery of gas to Customers 


Continued 
Customer 
Direct Sale 


Key Company 
Now Walworth Co. 
Laclede-Christy Co. 
Now Refractories Div., H. K. Porter Co. 
Laclede Steel Co. 
Lewin Mathes Co. 
Mid-Valley Pipeline Co. 
Mississippi Line Co. 
Missouri Portland Cement Co. 
Missouri Rolling Mill Corp. 
Monsanto Chemical Co, 
Nesco, Ine. 
Now Nesco Steel Barrel and Caine Steel 
National Lead Co. 
National Lead Co., Titanium Div. 
Northwestern Terra Cotta, Inc. 
Now Lenox Plastics, Inc. 
Obear Nester Glass Co. 
Olin Mathieson Chemical Co. 
Owens Illinois Glass Co. 
Pidgeon Vitrified China Co. 
Now S. G. Adams Co. 
Pittsburgh Plate Glass Co. 
St. Joseph Lead Co. 
St. Louis Car Co. 
St. Louis Malleable Castings Co. 


Date 
1-2-40 


12-13-29 


1-24-30 
6-2-30 
8-23-52 
3-27-48 
3-1-50 
3-13-30 
8-27-36 
12-16-29 


12-18-29 
8-1-39 
12-12-29 


3-1-30 
12-16-29 
12-4-29 
8-21-38 


12-29-29 
10-1-30 
7-24-39 
5-10-30 
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(MRFC Dates of First Delivery of Gas to Customers) 
Continued: 
Customer 
Direct Sale Date 


St. Louis Screw & Bolt Co. 4-2-30 
Scullin Steel Co. 11-21-29 
Shell Oil Co. 4-30-51 
Socony Mobil Oil Co. 6-29-30 
Sterling Steel Castings Co. 4-10-46 
Standard Oil Co. 4-17-52 
Standard Steel Spring Co. 12-1-43 
Now Dow Chemical Co. 
Union Electric Co. 2-2-30 
C. K. Williams Co. 4-18-40 
Tlinois Power Co. 2-3-50 


Resale 


Arkansas Louisiana Gas Co. 1-10-30 
City of Altheimer 3-11-51 
City of Augusta 7-18-56 
Cahokia Mfg. Gas Co. 12-11-29 
Industrial only—now Illinois Power Co. 
City of Hazen 7-9-56 
Fort Smith Gas Corp. 8-31-50 
Illinois Power Co. 6-15-35 
Laclede Gas Co. 6-1-32 
MidSouth Gas Co. 12-11-29 
Missouri Industrial Gas Co. 6-3-30 
Industrial only—now Laclede Gas Co. 


(1572) 
1434 
(MRFS Dates of First Delivery of Gas to Customers) 
Continued: 
Customer 
Resale Date 


Missouri Natural Gas Co. 1-30-30 
Public Utilities Co. 1-1-50 
St. Charles Gas Corp. 7-23-53 
Town of Des Arc 7-6-56 
Union Electric Co. 7-741 
Village of Dupo 9-2-53 
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Lee M. Liberman 
(Laclede Gas Co.) 


By Mr. Mann: 


Q. Mr. Liberman, evidence in this proceeding indicates 
rather clearly that on numerous occasions you have taken 
less than your stated demand of 330,000. You have just 
described those situations here. 

Could you explain why this has come about? A. Yes, 
sir. For a variety of reasons. 

First we might refer to one which is more philosophical 
in nature than anything else. And that is that we have 
always felt that the over-run penalty was designed to keep 
us within the stated demand and have never felt that the 
gas, was there, just merely if we want to take it. 

I think that is borne out by the fact that in February of 
1958 when we needed penalty gas we asked Mississippi to 
make it available to us. 
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In other words, we didn’t just feel all we had to do was 
take it and it would be there. We felt the purpose of the 
stated demands—well, when we were taking our stated 
demands, other utilities would be taking theirs. And there 
would be about 35 million left for industrials. 

And we couldn’t over-run without taking away somebody 
else’s gas. 

So it was that general philosophical situation that is 
back of it. 

Secondly, for a variety of operating reasons: first meter- 
ing accuracy is generally conceded to be pretty good 
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if it is within 2 percent. 

Now the metering that we do at the various take points— 
and we have about 8 major take points, the Mississippi 
River Fuel Company—is done through check meters. And 
the meter readings which are official, of course, are Mis- 
sissippi’s own meters. 

Now, from these check meters, we bring in through tele- 
metric instruments meter readings which are recorded in 
our central dispatching station. Of course the use of these 
is subject to mechanical and electronic variations too. 

So we can never be sure either that our check meters are 
reading what the Mississippi’s does or the readings we 
are getting in the dispatching office are entirely accurate. 

If you admit to the possibility of there being 2 percent 
metering error and in the over-run penalty provisions the 
first one percent takes us into $2 area gas and the next 1 
percent into $10 area gas, in order to be sure we stay out 
of the $10 area gas we have to stay on the underside of the 
stated demand for that reason. 

Next is the fact, as I said, we don’t know what the actual 
take was until we get the readings, the official readings, at 
the end of the month. 
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In addition to this, we have 7 tap gas customers who are 
provided gas service off of Mississippi’s lines. 
And where we actually get no meter readings 
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at all and where the take which is figured in the stated 
demand for these amounts to 1/20th of their monthly take. 
So here again we have to estimate each day what they 
are doing. 


* * * * 
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Now, if you have missed your amounts of send-out very 
much—for instance if we estimated this particular Janu- 
ary 4th, we will say, as 500 million, but it turns out to be 
473, then by the time you get the manufacturing cut off, 
there is no place to put the gas from Mississippi. So you 
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end up the day that you can’t quite take your 330 million. 
This is what happened on many, many occasions. 


Charles A. Quinn 


Q. Mr. Quinn, you just heard my offer in reference to 
the application of Mississippi River Fuel Corporation in 
Docket G-291? A. Yes, sir. 

Q. And you have at times read that, and are in general 
familiar with its content? A. Yes, sir. 

Q. Now, using the date of February 7, 1952,° which was 
within the law as the date when that amendment requiring 
certificates become effective, have you at my request made 


* Obviously a typographic error. Should be 1942. 
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a study of the industrial sales by Mississippi River Fuel 
Corporation during the winter season of 1941 and 1942? 
A. Yes, sir. 

Q. Now, will you tell us what was the contract obligation 
in the contracts which Mississippi River Fuel Corporation 
had with its firm industrial customers giving the total 
amount? A. The contract volume of firm industrial cus- 
tomers as of February 7, 1942 was 71,590 Mef. 

Q. Now, what was the maximum quantities delivered, not 
on a coincident day, but what I want is the maximum 
quantity 


1941 


to each one of these customers added, and the total of that 
during that 1941-42 season. 

Mr. Mann: Just for clarification, you are speaking now, 
Mr. Dougherty, of a figure which will be obtained by adding 
the maximum volume delivered to each of the customers 


through that winter, regardless of whether they occurred 
coincidental or not, is that right? 

Mr. Dougherty: That is right, that is the maximum non- 
coincidental deliveries. 

The Witness: The non-coincidental peak delivery to firm 
industrial customers in the 1941-42 heating season was 
68,242 Mef. 


By Mr. Dougherty: 


Q. Now, did you make a study for the periods before that 
to find out what the maximum quantities from the beginning 
of the operation of the pipeline up until this 1940 and 1942 
season would be? A. Yes, sir. 

Q. And what was that figure? A. The non-coincidental 
peak delivery to firm industrials from the beginning of Mis- 
sissippi’s operations to February 7, 1942 was 98,971 Mef. 

Q. Now, do you have the actual figures for deliveries, 
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coincidental deliveries on that day, of February 7, 1942? 
A. Yes, sir. That was a Saturday, the delivery was 


1942 
45,957 Mef. 

Q. And how much, if any, interruptible gas was deliv- 
ered, do you have that? A. The interruptible delivery total 
on February 7, 1942 was 38,340 Mcf. 

Q. What was the sales capacity of Mississippi’s pipeline 
at that time, that is, in 1942, in February? A. Approxi- 
mately 135,000 Mef. 


1943 


Q. Do you have any figures on the deliveries to such util- 
ity customers as it had, as Mississippi had, during that 
season, and on that day of February 7? A. Yes, sir. 

Q. Will you give us those? A. On February 7, 1942 
utility deliveries totaled 44,124 Mef; the maximum deliv- 
ery in the 1941-42 heating season, non-condensate, was 
74,453 Mef. 


Glenn W. Clark 
(President, Mississippi River Fuel Corp.) 


Q. Now, Mr. Clark, will you review for this record the 
negotiations relative to the Mississippi River Transmis- 
sion Corporation project? A. Many conferences were held 
with officials of Laclede Gas Company, Illinois Power Com- 
pany and Trunkline Gas Company. These negotiations cul- 
minated in a precedent agreement between Mississippi 
River Transmission Corporation and Trunkline Gas Com- 
pany dated April 26, 1960. 

Q. Mr. Clark, I hand you a copy of a four-page letter 
dated April 26, 1960, from Mississippi River Transmission 
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Corporation addressed to Trunkline Gas Company, signed 
by you as President of Mississippi River Transmission 
Corporation, and accepted and agreed to on behalf of 
Trunkline Gas Company by W. K. Sanders, which has been 
marked for identification in this record as Exhibit 74, and 
ask what this letter is. A. This is a correct copy of the 
letter that I referred to as a precedent agreement between 
Mississippi River Transmission Corporation and Trunk- 
line Gas Company in which Trunkline agreed to sell certain 
quantities of gas to Mississippi River Transmission Cor- 
poration, providing that authority for such transaction 
was approved by the Federal Power Commission. The 
initial delivery of gas under this agreement was 50,000 
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Mef per day, subject to certain increases in volumes under 
options set forth in paragraph IV of the agreement. It 


will be noted that Transmission was given options to 
increase the daily quantities to be purchased from Trunk- 
line from 50,000 Mef to 75,000 Mef effective December 1, 
1962, and to increase the maximum daily quantity to be 
purchased from 75,000 Mef to 100,000 Mef effective on 
December 1, 1964. This precedent agreement was subject 
to the Transmission company furnishing to Trunkline 
executed contracts with Illinois Power Company and La- 
clede Gas Company signifying their agreement to purchase 
the volumes of gas from Transmission, and set forth cer- 
tain deadline dates to be met in obtaining authorizations 
from the Federal Power Commission. This agreement 
called for construction by Transmission of a pipeline to 
transport the gas from Trunkline’s metering facilities 
located approximately ten miles north of Trunkline’s John- 
sonville, Illinois, compressor station and for Transmission 
to deliver the gas to Illinois Power Company in Tlinois 
and also to deliver the gas to Laclede Gas Company in the 
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St. Louis area. The agreement also provided for releasing 
certain portions of the gas for development, operation and 
furnishing of gas storage service from the St. Jacob Field 
area to be acquired by the Transmission Company from 
Mississippi River Fuel Corporation. 

Q. Now, Mr. Clark, did you also enter into precedent 
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agreements with Laclede Gas Company and Illinois Power 
Company? A. Yes. 

Q. Mr. Clark, I hand you what has been identified as 
Exhibit No. 75, being a precedent agreement between Mis- 
sissippi River Transmission Corporation and Laclede Gas 
Company and Illinois Power Company, dated April 22, 
1960, and ask you if you are familiar with this precedent 
agreement. A. Yes. My associates and I concluded this 
agreement after days of negotiations with Mr. Derrick and 
Mr. Davies of Laclede Gas Company and Illinois Power 
Company, respectively. I had informed them of my nego- 
tiations with Mr. Sanders, resulting in the precedent agree- 
ment which has been identified as Exhibit 74, and to which 
I have previously testified. The precedent agreement 
between Mississippi River Transmission Corporation, La- 
clede Gas Company and Illinois Power Company, identified 
here as Exhibit No. 75 is a proposal for Transmission to 
sell natural gas to Laclede and Tllinois Power which it 
proposed to purchase from Trunkline. It will be noted that 
the companies agreed to enter into a contract to purchase 
certain quantities of gas from Transmission, 85 percent of 
the quantities to be purchased by Laclede and 15 percent 
to be purchased by Illinois Power at an annual load factor 
of 75 percent, being the same annual load factor under the 
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proposed contract between Transmission and Trunkline. 
This agreement also recognized the options in the precedent 
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agreement with Trunkline to increase the quantities in the 
third and fifth years to 75,000 Mef and 100,000 Mef, respec- 
tively. It will further be noted that this precedent agree- 
ment provided for the acquirement by Transmission of the 
interests of Mississippi River Fuel Corporation in the 
St. Jacob storage area and provided for releasing gas for 
testing the storage area and, if the storage area was suc- 
cessful, Laclede and Illinois Power were given certain con- 
tract rights to store gas in the St. Jacob Field. The agree- 
ment further provided for the tariffs covering storage 
charges and other tariff matters. This agreement with 
Illinois Power and Laclede was conditioned upon obtaining 
all authorizations from the Federal Power Commission 
with certain deadline dates, similar to the dates in the 
agreement between the Transmission company and Trank- 
line, identified as Exhibit No. 74. 


Chester Brinn 


A. My name is Chester Brinn and I am a Supervising 
General Engineer in the Bureau of Rates and Gas Cer- 
tificates of the Federal Power Commission. 

Q. Will you state your education and experience? A.I 
was graduated from the University of Pittsburgh in Feb- 
ruary 1951 with the degree of Bachelor of Science in Petro- 
leum Engineering. 

In January 1952 I was employed by the U.S. Bureau of 
Mines at their Gas Synthesis Station in Morgantown, West 
Virginia as an assistant to the chemist. In March 1952 I 
was employed by the Federal Power Commission and dur- 
ing my first three years I was assigned to the Commission’s 
field staff where I assisted in the investigations of a num- 
ber of pipeline companies in connection with rate cases. 
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These companies and the proceedings were as follows: 


East Tennessee Natural Gas Company G 1925 
United Gas Pipe Line Company G 1142 
Texas Gas Transmission Company G 2017 
Hope Natural Gas Company G 2051, et al. and later G 2303 
United Natural Gas Company G 2084 
New York State Natural Gas Corp. G 2119 
Colorado Interstate Gas Company G@ 2260 
Panhandle Eastern Pipe Line Company 1116 refund 

proceedings and G 2506 
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During the course of these investigations I assisted in 
the preparation of gas sales and gas purchase data, the 
analyses of gas sales and gas purchase contracts, studies 
of production, gathering, transmission and storage opera- 


tions, and cost of service and depreciation studies. 

In the summer of 1955 I was assigned to the Commission’s 
Washington office. From then until the summer of 1958 I 
was principally engaged in rate matters relating to inde- 
pendent producers. This involved the analysis of rate 
schedules, rate increase applications, the rate aspects of 
certificate applications, and the preparation of reports to 
the Commission. I also assisted on formal producer rate 
cases including the Phillips Petroleum Company, G 1148, 
et al. proceedings. 

From the summer of 1958 until the present I have been 
assigned alternately to rate matters relating to pipeline 
companies and independent producers. In addition to the 
analysis of rate schedules, rate increase applications, the 
rate aspects of certificate applications and the preparation 
of reports to the Commission I have also assisted on the 
pipeline rate problems in the formal certificate proceedings 
in Trunkline Gas Company, et al., Docket No. G 15394, et al. 
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which culminated in Opinion No. 321 and Texas Gas Trans- 
mission Corporation, et al., Docket No. G 17335, et al. which 
culminated in Opinion No. 327, Southern Natural Gas Com- 
pany Docket No. CP60-92 consolidated with Coastal Gas 
Transmission 
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Company, et al., Docket No. G 18338 and Tennessee Gas 
Transmission Company Docket No. G 20388, et al. I testi- 
fied on the independent producer rate problem in the Trans- 
western Pipe Line Company, et al., Docket No. G 14871, 
et al. proceeding which culminated in Opinion No. 326. 

Q. Do you have copies of Exhibit Nos. 99, 100, 101 and 
102 before you? <A. Yes. 

Q. Were these prepared by you or under your supervision 
and direction? A. Yes. 

Q. Would you describe Exhibit No. 99 in a general way? 
A. Exhibit No. 99 is the tabulation of responses of the cus- 
tomers of Mississippi River Fuel Corporation discussed 
at the conference held on April 18, 1961, specifically at pages 
9321 and 2322 of the transcript. It is divided into two 
tables, the first showing the responses of the utility cus- 
tomers and the second showing the responses of the indus- 
trial customers. Each table contains schedules showing 
the requirements and supply for last winter on an actual 
basis and adjusted to O'F., the requirements and supply 
for the next three winter seasons adjusted to O°F., the form 
of letter and questionnaire sent out and, in the case of the 
industrial 
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customers’ responses, a schedule describing gas usage and 
stand-by equipment. 

Q. Would you describe Table I Schedule 1a in greater 
detail? A. The top portion of the sheet shows for each 
utility customer that responded to the staff’s questionnaire 
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the requirements by class of customer and company-used 
gas for last winter on an actual basis. The middle portion 
of the sheet shows the comparable gas supply. The bottom 
portion of the sheet shows curtailments, number of cus- 
tomers and gas usage factors. The total figures in Column 
1 reflect the addition of the individual customers volumes 
in Columns 2-17 and the sum of the elements of the Peak 
Day Supply in Column 1 do not equal their total, being less 
by 285 Mef. The minor discrepancy oceurs in the response 
of the Village of Dupo and shows up in the succeeding 
schedules but by slightly different amounts. On Schedule 
2c comparable figures for the Peak Day Requirements are 
less by 4 Mef for the same reason. 

Q. Was any interpretation of the responses required? 
A. Very little. The City of August inserted some dupli- 
eate requirement figures and sub-totals where no space was 
provided on the questionnaire. The figures shown here were 
those which added up to the total requirements which equal 
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the supply. In the other cases where the responses carried 
an explanation, the schedule shows it by footnote (which 
are all shown on Schedule 3). 


. * . * * * * * * ° 


2544 


Q. Would you describe Table I Schedule 1b? A. That 
sheet follows the same format and covers the same period 
as the proceeding sheet; but actual figures have been ad- 
justed to reflect what the requirements and supply would 
have been if the temperature had been O°F., or in the case 
of certain customers their own design temperature base. 
These customers are set out by footnote. 

Q. Would that description also apply to Schedules 2a, 
2b and 2c? A. Yes. The only difference between those 
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schedules and Schedule 1b is that Schedule 1b covers last 
winter and Schedules 2a, 2b and 2c cover the next three 
winters as shown by the schedule titles. 


* o * o a * * * s s 


Q. Would you describe Table II Schedule la. A. That 
schedule shows for each industrial customer 
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its normal gas requirements; its curtailed gas requirements 
broken down between requirements for pilot lights, space 
heating and operations and its ability in terms of Mef of 
natural gas to supplement its gas requirements with alter- 
nate fuel. These data are shown for last winter on an 
actual basis. 

Q. Was any interpretation of these data required? A. 
No. But, as was true for the utility responses, where an 
explanation was given it is reflected on the schedule by 
footnotes (which are all shown on Schedule 3). 


° * * * * * « * . ° 


Q. Would you describe Table II Schedules 1b, 2a, 2b 
and 2c? A. These schedules show for their respective 
periods the adjusted industrial requirements for last win- 
ter and the next three winters. 
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Q. Did any industrial customer submit fourth or fifth 
year requirements? A. No. 

Q. Would you describe Table IL Schedule 4. A. That 
schedule is the reproduction of the responses of the indus- 
trial customers to Questions 4 and 5 of the Questionnaire 
relating to gas usage and type of stand-by equipment. 

Q. Table II Schedules 3 and 5 are self-explanatory, I 
take it? A. Yes. 

Q. Does that complete your description of Exhibit No. 
99? A. Yes. 
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Q. Would you describe Exhibit No. 101 in a general way? 
A. Exhibit No. 101 is the staff’s allocation of the capacity 
of Mississippi’s system and also reflects data which serves 
as a basis for recommended changes in Mississippi’s tariff 
on the matters of authorized and unauthorized overruns. 

Q. Would you describe Schedule 1? A. Schedule 1 is 
a recapitulation of Exhibit No. 99, Table I, Schedules 1a, 
1b, 2a, 2b and 2c as to only the utility customers require- 
ments from Mississippi. The adjustments reflect the in- 
clusion of the present stated demands of 
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the City of Chester, the Town of Des Arc, Natural Gas 
Improvement District No. 2 of Ashley County, which did 
not respond, and Arkansas Louisiana Gas Company, which 
responded that its present stated demand was adequate. 

Q. Would you describe Schedule 2% A. Schedule 2 is 
a recapitulation of Exhibit No. 99, Table II, Schedules 1a, 
Ib, 2a, 2b and 2c as to only the industrial customers require- 
ments from Mississippi during periods of curtailed gas 
service. The adjustments reflect the following: 


Column 6-8 Mef for Sterling Steel Castings and 47 
Mef for Union Electric. Comparable figures were sup- 
plied for each period except last winter as adjusted. 


Columns 9, 12 and 15—240 Mef for Walworth Co. 
and 94 Mcf for Mississippi Lime. Data were not sub- 
mitted for these periods. 


Columns 10, 13 and 16—20 Mef for Walworth Co. 
and 5084 Mecf for Laclede Steel Co. (Alton) for the 
last two columns only. Data were not submitted for 
these periods. 


Q. Why did you make these adjustments on Schedules 
land 2? A. My sole reason was to present the data on a 
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consistent basis with no gaps in it. On Schedule 1 it 
would be 
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misleading to show no requirements at all for the utilities 
which did not respond. On Schedule 2 there would be an 
apparent decrease in requirements for Operations as be- 
tween 1961-1962 and 1962-1963, if, for example, Laclede 
Steel’s requirements were not reflected. 

Q. Would you describe Schedule 3? A. Schedule 3 com- 
pines the requirements of both the utility and industrial 
customers of Mississippi and compares them with the pres- 
ent system capacity. 

Q. On Schedules 1, 2 and 3 why do you separate the 
system into the St. Louis Area, Crossett Compressor Sta- 
tion to St. Louis Area and South of Crossett Compressor 
Station? A. In his decision of September 13, 1960, the 
Presiding Examiner describes that type of breakdown of 


Mississippi’s system at pages 28 to 32. Specifically he 
states that: 


«__. the sustained dependable delivery capacity ... is 
not less than 534,000 Mef of which not less than 447,303 
Mef is deliverable in the St. Louis area’’ 


and that 


« . , the section of its pipeline between Perryville 
station and Crossett station has 15,000 Mef capacity 
for delivery of gas to customers between those stations, 
which gas if not sold there cannot be 
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moved beyond Crossett.” 
Q. Would you comment further on Schedule 3? A. Even 
for this coming winter Mississippi had inadequate capacity 
except South of Crossett Compressor Station to meet its 
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| customers requirements. But since adequate capacity does 
| exist in the extreme south end of the system and since the 
two utility customers there require no increase in Stated 
Demand no further considerations need be given to that 
part of the system. 

Q. Would you describe Schedule 4% A. Since Schedule 
| 3 indicates that Mississippi’s system does not have ade- 
quate capacity to serve all the requirements of its custom- 
ers, it becomes necessary to allocate its available capacity. 
' Schedule 4 makes such an allocation based upon require- 
ments for this coming winter. 

Q. Why did you select this coming winter as the basis 
| for your allocation? A. Last winter does not show any 
i purchases from Mississippi River Transmission Corpora- 
tion by Laclede Gas Company and Illinois Power Com- 
pany. This coming winter will be the first when such pur- 
chases will be made. In addition, the further into the 
future estimates are made the more likelihood there is of 
error occurring as well as the possibility of changed cir- 
cumstances. 

Q. Would you describe Schedule 4 in detail? 
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A. Columns 2 through 7 show for each utility customer, 
which has responded to the staff’s questionnaire, the re- 
quirements and supply taken from Exhibit No. 99, Sched- 
ule 2a. The present Stated Demand of the non-respondents 
was used and assumed to be used for “‘Other’’ require- 
ments. ‘‘Other’’ includes residential, commercial and 
company-use requirements. The data in these columns for 
industrial customers which have responded were taken 
from Schedule 2 of this Exhibit No. 101. 

Column 8 shows what Mississippi’s utility customers 
must have from it to meet the needs of residential and com- 
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mercial customers and of the utility, itself, for company-use 
gas. 

Column 9 is the present capacity of Mississippi’s system 
as determined by the Presiding Examiner. 
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Column 10 is the present capacity of Mississippi’s sys- 
tem available to meet the requirements of the industrial 
customers of the utilities and Mississippi after the require- 
ments of the residential and commercial customers and 
company-use have been met. 

Column 11 is the allocation of the available capacity for 
jndustrial sales among such sales as shown in Column 2 
on a pro rata basis. 

Columns 12 and 13 show the volumes thus made avail- 
able to utility customers and industrial customers, respec- 
tively, aggregating 519,000 Mcf. However, when Column 
12 is compared with the utilities’ present Stated Demands 
(Column 14) it may be noted that four customers would 
suffer an actual decrease in their present Stated Demand 
(Column 15). This would not be appropriate. 
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Q. Would you continue your description of Schedule 4% 
A. Column 16 shows the adjustments required to effect the 
allowance of the present Stated Demand for these four 
customers as well as the City of Red Bud. 

Q. Why must any adjustment be made for Red Bud? 
A. Column 12 shows that the volume which would be allo- 
cated to Red Bud would be 315 Mef. This would be 326 
Mcf less than what the Commission authorized in this very 
proceeding. 

Q. How are the adjustments computed? A. They repre- 
sent the difference between the Present Stated Demand 
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(Column 14) less the Other Requirements to be Supplied 
| by Mississippi River Fuel (Column 8). The dash which 
represents Red Bud’s Present Stated Demand is treated 
as 641 Mef for this purpose. 

Q. Please continue your description of Schedule 4. A. 
Column 17 is, in effect, Column 2 with the industrial vol- 
umes related to Illinois Power, Altheimer, Arkansas Lou- 
isiana, Augusta and Red Bud omitted. 

The Column 18 total is Column 10 Present System Capac- 
ity Available for Industrial Sales decreased by the Col- 
umn 16 
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Adjustment. The total is allocated among customers on 
the basis of Column 17. 

Columns 19 and 20 show the volumes recommended to be 
made available to utility customers and industrial cus- 
tomers, respectively, aggregating 519,000 Mef. 

Column 21 shows the recommended increase in Present 
Stated Demand. 

Column 22 shows the effect on the various utility cus- 
tomers of not decreasing the Present Stated Demand of 
any of them. 

Columns 23 to 25 show the unsatisfied industrial require- 
ments on Mississippi’s system. It may be noted that the 
deficiency of gas for industrial requirements is about equal 
as between those served by the utilities and by Mississippi 
directly. 


Q. Let’s turn to your Exhibit 99 a moment, Mr. Brinn. 
For purposes of this question or series of questions, I 
think schedule 1-B will be satisfactory. Do you have that? 
A. Schedule 1-B of table 1. 


95 


(2999) 


Q. Schedule 1-B of table 1, Exhibit 99? A. Yes, sir. 
Q. Now for each of the customers shown there, where 
there is a figure, am I correct that what you have done is 
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merely to record the figures submitted by these various 
customers in their responses to the staff’s questionnaire? 
A. Yes, sir. 

Q. You made no substantive analysis of the requirements 
reported by the utilities? A. That is correct. 

Q. Is it is likewise also correct to say that insofar as the 
responses of the industrial customers of Mississippi River 
Fuel are concerned, as those responses are contained in 
your Exhibit 99, you made no substantive analysis of those 
items? A. That is likewise correct. 

Q. Before preparing any of your exhibits, did you read 
any of the testimony submitted by Mr. Clark, Mr. Ralph 
Davis, Mr. Kramer, as witnesses for Mississippi River 
Fuel? 

Presiding Examiner: Their direct testimony? 

Mr. Wolf: The testimony that has been incorporated into 
this session of the proceedings, Mr. Examiner, or for that 
matter, the prepared testimony of the witnesses for Laclede, 
Illinois Power or any of the others. 

The Witness: No. 


By Mr. Wolf: 


Q. Now the requirements of the customers, of the utility 
customers, as stated in their responses to the question- 
naires, as well as the volumes indicated in the 
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responses of the industrial customers of Mississippi River 
Fuel to the questionnaire, have been carried over, if my 
memory serves me correctly, into the various schedules 
in your Exhibit No. 101% A. Yes, sir. 
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Q. Somewhere I think that you have indicated that for 
allocation purposes and for such other purposes as are 
: treated in your exhibits, where you didn’t get a response 
from a customer, a utility customer, you used his stated 
demand, isn’t that correct? A. Yes. 
Presiding Examiner: Do these reports you sponsored 
indicate which of the customers you did receive responses 
: from and which you did not? All I want to know, do your 
reports show that information? 
The Witness: Yes. 


By Mr. Wolf: 


Q. Now the questions I am about to ask you, Mr. Brinn, 
are going to be directed to schedule No. 4 of your Exhibit 
101. Is it accurate to say that one result of the allocation 
you propose or delineate on that schedule is to limit the 
amount of firm gas which Mississippi River Fuel can have 
‘ available to sell to its industrial customers, is 24,993 Mef 


‘ per day, rounded to 25,000? A. Yes, sir. 
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Q. Is it likewise accurate to say that another result of 
the allocation proposed or shown at schedule No. 4 is in 
. effect to direct Mississippi River Fuel to increase the stated 
demands of the utility customers by 29,115 Mcf per day? 
A. With a reservation, that it cannot be me who does the 

directing, it is my recommendation that that be so. 

: Q. You would want the Examiner, or the Commission to 
i issue an order directing Mississippi River Fuel to make 
' increases in the stated demands of the utility customers in 
‘ an amount of 29,115 Mef per day? A. That is right. 

' Q, And you would distribute those stated demands in 
' the manner in which you have, which you show in column 
21 of schedule 4? A. Yes, sir. 

Q. I take it that you are familiar with the terms of Mis- 
sissippi River Fuel’s tariff? A. Yes, sir. 
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Q. Is it your understanding that a utility customer of 
Mississippi River Fuel can make use of his stated demand 
for any purpose which that customer chooses? A. Yes, sir. 

Q. He is free to sell, to resell the gas represented by that 
stated demand, for cooking, hot water heating, house 
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heating purposes, injection into storage, or even as boiler 
fuel? A. Yes, sir. 

Q. Will you turn for a moment, please, to your Exhibit 
102. Don’t leave Schedule 4, I am coming back to that but 
right now I wanted to ask you a question about your Ex- 
hibit No. 102. 

On the first page I direct your attention to paragraphs 
which are numbered 7.1, firm service, and 7.2, firm industrial 
service. 

Is it your intention, in the language contained in sections, 
proposed sections 7.1 and 7.2, that Mississippi River Fuel at 
any time be required to curtail the 25,000 Mef of gas avail- 
able to it for sale to its industrial customers in order to 
preserve or assure deliveries to the utilities of their stated 
demands as you propose them to be? A. Yes, although 
under only extraordinary circumstances. 

Q. But under some circumstances? A. Conceivably. 

Q. And that is the purpose? A. Yes. 

Q. The language of 7.1 and 7.2 does not say anything 
about extraordinary purposes. Did you mean by your an- 
swer that the two paragraphs should be changed to include 
that phrase? 
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A. No, I think not. 
Q. You want them to stand as they are? A. Yes, sir. 
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What I am trying to get at is this: Leaving language 
aside, or reference to Examiner Hall’s earlier decision aside 
"and leaving aside testimony and evidence that was given 
' in the case before now, it is your intention, is it not, to 
i allocate, as you indicated a moment ago, to Mississippi 
" River Fuel, for use by it, for direct industrial sales, some 

25,000 Mef and that is all. 

' Js that right? A. My category of firm industrial sales, 
yes. 

Presiding Examiner: I am trying to get this clear. 

You make that recommendation irrespective of what 
' might be the contract requirements, what might be called 
for in the contracts between Mississippi River Fuel and its 
industrial customers? 

The Witness: Yes, sir. 


Presiding Examiner: All right. 


By Mr. Wolf: 


Q. Now, I will come back. 

I ask you whether in connection with that recommenda- 
tion for what you have now defined as firm industrial 
sales, did you, when you made the recommendation, have 
available to you any study with regard to the significance 
to the economy of the St. Louis area of these industrial 
sales? 
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A. You must recognize that Mississippi has not ren- 
dered any service which would be included under this 7.2 
for industrial service. 

What it has had is relatively uninterruptible industrial 
service, something else again. 
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Presiding Examiner: I don’t think you answered the 
question. 


By Mr. Wolf: 


Q. No. I am asking you to use your language, and your 
definitions. When you made the recommendation that there 
be allocated to Mississippi River Fuel 25,000 Mef per day 
for what you have denominated as firm industrial sales, 
did you have the benefit of any study with regarding the 
significance of the economy of the St. Louis area of these 
industrial sales? 


° ° ° * « e * 
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Q. Now, Mr. Brinn, maybe I ean find out now whether, 
when you prepared your Exhibit 102—exeuse me, 101, par- 


ticularly Schedule 4, you had available to you any study at 
all, of any kind, relative to the significance of the sales of 
gas to industries, industrial sales to the economy of the 
St. Louis area? A. No, sir. 

Q. Was it your intention, in preparing Schedule 4 of 
Exhibit No. 101, or any of the other exhibits in this pro- 
ceeding, consciously or perhaps indirectly, to assure that 
the Mississippi River Fuel Company system would be so 
operated as to divert the maximum amount of gas available 
to the utility customers as distinct from Mississippi River 
Fuel’s industrial customers? A. The maximum amount 
consistent with what seems to me to be fairness, among the 
various classes of customers on the system. 

Q. You use the phrase ‘‘consistent with what seemed 
to me to be fairness.”’ 

Was your conclusion in that regard predicated upon the 
responses to the questionnaires? A. The concept or the 
figures? 
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Q. Let’s start with the concept. A. No, the concept was 
independent of the figures 


3013 
as such. 

Q. What was the concept? A. That domestic and com- 
_ mercial customers should be, should have their entire re- 
' quirements met and that the industrial customers on the 
Mississippi System, irrespective of whether they were di- 
rect industrials, or industrials served via the utilities, 
should share whatever gas was left. 

Q. Fine. And it was your conscious intention, in pre- 
paring your Schedule 4 of Exhibit 101, and your other 
exhibits, to treat the industrial customers in the St. Louis 
area alike, whether they were served by Mississippi River 
Fuel directly or whether they were served by the utility 
customers? A. It was not restricted to merely the St. 
Louis area. It was to the entire system, north of Crossett. 

Q. And these industrial customers north, or the entire 
system north of Crossett, were to be treated alike, irre- 
spective of who was supplying them with gas, Mississippi 
River Fuel directly or the utility customers? <A. Yes. 

Q. Was it your intention, and is it your intention, they 
be treated alike irrespective of the type of use which they 
make of the gas or the type of business or industry in which 
they are engaged? 
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A. It is my understanding that the Commission can re- 
quire Mississippi to deliver on a firm basis, to use my 
words, 25,000 Mef, but, 

Presiding Examiner: To whom? 

The Witness: To the direct industrial customers. But 
it is not my understanding that the gas, once having been 
included for industrial customers, in the stated demands 
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of its utility customers, that the Commission may then say 
to Laclede, you shall deliver this to A, B or C. 


By Mr. Wolf: 


Q. And illustrative of just what you said, I note that 
yesterday Mr. Derrick specifically at page 2,880, in dis- 
cussing his industrial customers, classified some of them 
as neighborhood tin shops, and he went on to say: “‘I am 
not sure what a hot dog stand is, but it may be industrial, 
too.’” 

I read what I have just referred to out of context of 
the entire testimony of the witness. But it serves to illus- 
trate the point I want to make. 

In making your allocation as between gas available for 
service to industrials by Mississippi River Fuel, directly 
on the one hand, and the utility customers on the other 
hand, you do not distinguish between the types or character 
of the industrial users who ultimately and finally would be 
using the gas, do you? 


3015 


A. Lam sorry but I don’t understand the last part of the 
question. 

Q. Your testimony is that you would have the Commis- 
sion allocate 25 million a day to Mississippi River Fuel for 
use as what you call firm industrial service, that is correct, 
isitnot? A. Yes. 

Q. Your testimony is likewise that you had Mississippi 
River Fuel, you would have the Commission order or re- 
quire Mississippi River Fuel to increase the stated demands 
of its customers by something like 29 million, 115 thousand 
cubic feet per day. 

Is that correct? A. Yes, sir. 

Q. And you agreed with me the customers, once they re- 
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ceive the gas, could use it for any purpose they wanted? 
A. Yes, sir. 

Q. You also agree that what you were attempting to do 
was divide the gas available for industrials, in this case 
equally between Mississippi River Fuel and its utility cus- 
tomers. 

Isn’t that correct? A. Yes, sir. 

Q. And all I have asked you is whether you have at- 
tempted to achieve all of those objectives without consid- 
eration of the different types or character of industrial 
users 
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who may buy their gas from Mississippi River Fuel, or 
from the utilities on the other hand. 

And you have not, have you? A. Do I understand or 
if I may put it in my own words, have I sought to inquire 


whether Laclede will be selling gas to an industrial cus- 
tomer which, if it were a direct industrial customer, would 
not be entitled to any firm industrial service? 

Is that your question? 

Q. Not precisely, but I would like to have your answer 
to that. A. I have not made such a study. 

Q. You made no study as to, for example, if I may— 
you have made no study as to whether Granite City Steel 
—you have made no study comparing the uses, for ex- 
ample, to which Granite City Steel may put gas it pur- 
chases directly from Mississippi River Fuel and the uses 
to which some industrial, a hot dog stand, if you will, buying 
from Laclede, might put gas? A. That is correct. 

I have made no such study. 

Q. Is it your intention that the allocation prescribed on 
your schedule 4 be observed or practiced by Mississippi 
River Fuel or required of Mississippi River Fuel, for the 
winter heating season 1961-1962? 
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A. Assuming that the proceedings are concluded in time 
to do any good, yes, sir. 

Q. Did you mean by “do any good,” I might want to 
debate with you—in fact, I will—you can be sure of that, 
in a brief, that I will debate with you whether your alloca- 
tion does any good or not? 

Did you mean merely by that phrase that the hearings 
are concluded in time for it to become operative, if the 
Commission approves it? A. Yes, sir. 

Q. And you did not mean—strike that. 

I will argue that with Mr. Perdue. 

Did you intend for this allocation to be observed or 
practiced or required of Mississippi River Fuel for an 
indefinite period into the future? A. Yes, sir. 

Q. In other words, this, so far as you are now concerned 
is to be permanent? A. Permanent is a long time. 

Q. What time less than a long time, or less than perma- 
nent, did you have in mind? Ten years? A. Circum- 
stances change of course. And at such time as there are— 
as circumstances change sufficiently to warrant another 
type of allocation, in the public interest, if you will, at 
that time I assume the parties to this 
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proceeding or perhaps other customers of Mississippi, who 
are not parties, they may see fit to try to get something 
done. « 335 


at 
’ 
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Q. What I am trying to get at, Mr. Brinn, is whether 
or not this allocation does not provide more gas for low 
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load factor sales to the utilities for domestic and com- 
mercial business and hence less for the high load factor 
industrial sales, whether that is not one of the results 
of the allocation, whether intended or not. A. Bearing in 
mind the discussion we had before, the gas, once having 
been allocated to the utilities, they may do with it as they 
please. 

Q. And your principal purpose was that it be made avail- 
able for domestic and commercial customers? A. That is 
the underlying theory of this allocation, yes. 

Q. Right. And those customers require gas or service 
to those customers obtained at lower load factors than 
sales to Mississippi River Fuel’s direct industrial cus- 
tomers? A. Yes, sir. 


Charles A. Quinn 


Q. Will you state your name and business address? A. 
Charles A. Quinn, 9900 Clayton Road, St. Louis 24, 
Missouri. 
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Q. Were you previously sworn, and did you previously 
testify in these proceedings? A. I did. 

Q. Do you hold the same position with Mississippi River 
Fuel Corporation at present that you held when you pre- 
viously testified? A. Yes, basically. My title was changed 
from assistant sales manager to assistant to the president, 
sales and combustion engineering, but my duties are essen- 
tially the same. 

Q. By letter dated May 4, 1961, from the Commission’s 
Secretary, Mississippi was requested to provide data for 
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this record similar to that requested in the questionnaire 
sent to its utility customers. Have you prepared that data? 
A. I have prepared an exhibit showing the actual data for 
the winter period of 1960-61. 

Q. I hand you a one-page statement which has been 
marked for identification in this record as Exhibit 106, and 
ask you to state what itis. A. The exhibit is a single page 
headed ‘‘Mississippi River Fuel Corporation, Statement 
of actual peak day requirements of Natural Gas during the 
winter period November 1, 1960 to March 31, 1961”. 

Q. Will you explain the exhibit briefly? 
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A. The volumes—all in MCF at 14.9 psia—are shown 
for the pipe line section south of Crossett in Column 2; 
for the line section between Crossett and St. Louis in 
column 3; for the St. Louis area in column 4, and in total 
in column 5. 

Column 1 gives the particulars to which the volumes 
relate. 

Mississippi’s peak day occurred on January 24, 1961, 
when the mean temperature in St. Louis was four de- 
grees F. 

Lines 3, 4, and 5 show, respectively, the natural gas re- 
quirements of resale, firm industrial and interruptible in- 
dustrial customers on that day. 

Lines 8, 9, and 10 show the curtailments made in those 
sales categories, and lines 13, 14, and 15 show the actual 
sales. 

Lines 18, 19, and 20, show the sources of supply as being 
from pipeline flow, line pack, and our Waterloo Storage 
Field. 
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Q. Laclede Gas Company requested that Exhibits 41 and 
42 in this proceeding be brought up to date. Have you 
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done that? A. Yes, sir. 

Q. I hand you a one-page document which has been iden- 
tified in this record as Exhibit 107, and ask you to describe 
and explain it. A. This exhibit is entitled ‘“‘System Sales 
of Mississippi River Fuel Corporation in MCF at 149 
psia.’’ It is in the same form as Exhibit 41, but it relates to 
heating seasons subsequent to those shown in Exhibit 41. 

It shows, for the system, sales for resale and sales to 
direct firm industrial and direct interruptible industrial 
customers, on the three noncoincidental days of greatest 
delivery, and on the three days of greatest delivery, in the 
1959-60 and 1960-61 heating seasons. 

Q. I hand you a one-page document which has been 
identified in this record as Exhibit 108 and ask you to 
describe and explain it. A. This exhibit is entitled ‘‘Sales 
In Greater St. Louis area of Mississippi River Fuel Cor- 
poration in MCF at 14.9 psia.’’ It is in the same form as 
Exhibit 42, but it relates to heating seasons subsequent 
to that shown in Exhibit 42. 

It shows for the St. Louis area, sales for resale and 
sales to direct firm industrial and direct interruptible in- 
dustrial customers, on the three noncoincidental days of 
greatest delivery, and on the three days of greatest delivery 
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in the 1959-60 and 1960-61 heating seasons. 

Q. Mr. Quinn, will you please describe briefly the char- 
acter of gas service which the industrial consumers served 
directly by Mississippi expect and receive from Mississippi? 
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A. We have two general classifications of industrial service, 
one firm and one interruptible. 

Our firm industrial customers and Mississippi both un- 
derstand and expect that firm service means continuous 
service without curtailment except under occasional, ex- 
traordinary circumstances. That is the kind of service they 
have been receiving and Mississippi has been rendering. 

Our interruptible customers expect and receive what is 
generally recognized as interruptible service; namely, serv- 
ice on a ‘“‘when available” basis, which means they expect 
and are set up to operate on the basis of frequent and 
extensive interruptions during the winter period. 

Q. I believe you previously sponsored an exhibit show- 
ing what the aggregate peak day service to your firm in- 
dustrial customers has been? A. Yes. That was Exhibit 
17. That exhibit, together with Exhibit 107, show that 
Mississippi’s peak day firm industrial service has been 
roughly within the range of 60,000 to 70,000 Mef for the 
past thirteen consecutive heating seasons. 
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Q. Now, Mr. Quinn, suppose you were told that you could 
serve only 25,000 Mef of firm gas on any day to your in- 
dustrial customers; can you describe what effect that would 
have on the service you have undertaken to render and 
which your industrial customers expect from you? A. The 
effect would be an immediate and serious adverse effect on 
the quality of service our firm industrials are getting. That 
is self-evident from the fact that 25,000 Mef is only about 
thirty-five or forty percent of the 60,000 to 70,000 Mef 
which now makes up the firm service. 

Our firm industrials would be interrupted regularly, fre- 
quently, and to levels far below anything they have ever 
experienced or anticipated. This would result in frequent 
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plant shutdowns, or at the very least, a substantial reduc- 
tion in their industrial activities. 

The effect on our interruptible industrials would be an 
immediate worsening of service with possibly virtually 
complete interruption for the entire winter. 

Q. Suppose that in addition to the 25,000 Mef of firm 
gas per day posed by my prior question, you were free to 
sell interruptible gas to your industrial customers pro- 
vided, that for each Mef of interruptible gas you sold to 
one of your industrial customers you also had to sell one 
Mef of interruptible gas to your utility customers. 

Will you explain what effect that would have on the 
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service you have been rendering to your industrial cus- 
tomers? A. The effect would still be as described before; 
namely, an immediate adverse effect on the quality of serv- 
ice our industrial customers expect and have been getting. 

For example, there would be approximately sixty days 
during the winter on which the total volume for our in- 
dustrials would still be between approximately 25,000 Mef 
and 32,000 Mef. Substantial curtailment and plant shut- 
down, either partial or complete, would occur during at 
least those sixty days. 

Q. During the entire period the Mississippi River Fuel 
pipeline has been operating, has there ever been curtail- 
ment of your industrial customers which has even ap- 
proached this extent? A. Absolutely not. 

Q. Mr. Quinn, have you studied the staff proposals pre- 
sented in this record through Mr. Brinn? A. Yes, I have. 

Q. Under the staff proposals, in your opinion, are you 
assured of at least 25,000 Mef of gas per day for your di- 
rect industrial customers? A. No, I don’t think so, for 
the following reasons: 
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In the restatement of section 6 of Rate Schedule F-1, ap- 
pearing on page 3 of the staff Exhibit 102, resale 
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customers would be given an open tolerance of two per- 
cent at rates low enough that cost would be no deterrent 
to overrunning stated demands by this two percent. 

In my opinion such an open tolerance would be utilized 
by many of our resale customers to effectively increase 
their takes above their stated demands, which would leave 
less than the 25,000 Mef which, on the surface, would ap- 
pear to be available to our industrial customers under the 
staff proposals. 

In addition, the 25,000 Mef a day which would first ap- 
pear to be left available for our firm industrial service 
under the staff proposals, is not, in fact, a firm 25,000 when 
limited by the definition on the bottom of page 1 of Ex- 
hibit 102 to the following uses by our direct industrials: 


“pilot lights, space heating, and such uses required 
in specific instances to prevent physical damages’’. 


This is like telling a glass manufacturer, “¢You can have 
enough gas to keep your tanks of molten glass from freez- 
ing, but not enough to keep your plant operating”’. 

Q. Mr. Quinn, you have described generally the adverse 
effects on the industrial service confronting Mississippi 
and its direct industrial customers under the staff propo- 
sals. Would your resale customers be confronted with 
similar 
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effects on their industrial service? A. Definitely not. 

Q. Why not? A. The staff witness recognizes that once 
additional stated demands are assigned to our resale cus- 
tomers, they are free to utilize the additional gas for any 
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purpose whatsoever including service to interruptible in- 
dustrial customers. 

As Mr. Liberman testified, for example, Laclede does 
not connect more firm service than they have assured firm 
supply. As a result, Laclede and other resale customers 
can render firm industrial service whenever they desire by 
merely controlling the new loads they connect on their 
distribution system. 

‘As an illustration, Laclede serves a glass plant which 
competes at least partially with the glass plants we serve. 

Laclede’s glass plant customer can be assured truly firm 
service for all of its operating requirements, as well as 
gas needed for pilot lights, space heating and prevention 
of plant damages. 

Q. Has this situation existed in the past? A. Yes, but 
so far the difference in service has been only to a minor de- 
gree. While Laclede could assure such firm service to its 
industrials, such as its glass plant customer, the curtail- 
ments we have made to our glass plant customers have 
been relatively infrequent, so that there was 
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a general parity of service between these competing glass 
plants served by us and by Laclede. 

But this general parity which has existed in the past 
would be destroyed in the future should the staff proposals 
become effective, for the reasons I have stated. 


* * * e . * e * se 
3406 
Charles A. Quinn 
(Mississippi River Fuel Corp.) 
By Mr. Perdue: 
Q. Now, at transcript page 3365, Mr. Quinn, line 24, I 
asked you yesterday if you had renegotiated any of the 
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contract volumes with your firm industrial customers, and 
at the top of the transcript page 3366, line 1, you stated 
that you did in the fall of 1959. 

Could you give me the renegotiated volumes? 


The Witness: I think Mr. Perdue asked me to read into 
the record the new contract volumes of our firm industrial 
customers. 

Mr. Perdue: Yes. 

Presiding Examiner: Very well. 

The Witness: Alpha Portland Cement Company, 200 
Mef. 

Alton Boxboard Company, 250 Mef. 

American Brake Shoe Company, 1,150 Mef. 

American Steel Foundries, 1,700 Mef. 


American Zine Company, 3,000 Mef. 

J. J. Brouk Company, 300 Mef. 

Caine Steel Company, 325 Mef. 

General Chemical Division of Allied Chemical and Dye, 
2,700 Mef. 

General Steel Industries, 4,500 Mef. 

Granite City Steel Company, 26,500 Mcf. 
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Hill Brick Company, 1,500 Mcf. 

Hydraulic Press Brick Company, 396 Mef. 
Tllinois Terminal Railroad, 15 Mef. 

Laclede Steel Company, 8,500 Mef. 

Lenox Plastics, 125 Mef. 

Lewin-Mathes Company, 5,500 Mef. 

Missouri Rolling Mill Corporation, 1,060 Mcf. 
Mobil Oil Company, 400 Mef. 

National Lead Company, 1,350 Mef. 
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Nesco Steel Barrel, 1,075 Mef. 

Obear Nester Glass Company, 8,000 Mef. 

Olin Mathieson Chemical Company, 2,600 Mef. 
Owens-Illinois Glass Company, 6,700 Mef. 
Pittsburgh Plate Glass Company, 7,300 Mef. 

H. K. Porter, Inc., 3,500 Mef. 

St. Joseph Lead Company, 3,000 Mef. 

St. Louis Car Company, 100 Mef. 

St. Louis Malleable Castings Company, 100 Mef. 
St. Louis Screw and Bolt Company, 700 Mef. 
Scullin Steel Company, 3,000 Mcf. 

Sterling Steel Castings Company, 220 Mef. 
Universal Metals Company, 250 Mef. 
Walworth Company, 450 Mef. 

C. K. Williams and Company, 850 Mef. 


Q. Mr. Quinn, at the time you renegotiated the con- 
tracts, in addition to changing the contract quantities, was 
the length of the contract of any one changed? The term 
of the contract? A. At that particular time—I have to 
explain this a little bit. 

Q. All right, sir. Please do. A. In addition to the con- 
tract-volume renegotiation, there was a price renegotia- 
tion, and the contract was at the time of the renegotiation 
in the period beyond the initial term. In other words, it 
was past its initial year and was subject to six-months can- 
cellation thereafter. 

With the price renegotiation, the contracts were renego- 
tiated to a two-year term with a price increase taking ef- 
fect in that two-year period. 

* . e * * . ® * * 

Mr. Gatchell: Mr. Quinn, this list you have just given 
us of your renegotiated firm industrial requirements is 
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what date? 
The Witness: Well, the contracts became effective on 
April 1 of 1960. These volumes would be effective with 
the date of that contract. 


Presiding Examiner: Could I ask this other question 
just to round out the record: Have you totaled those vol- 
umes that you have classified as firm deliveries to those 
companies? What does it total? 

The Witness: Yes. It totals 98,816 Mef. 

Presiding Examiner: Could you tell me approximately 
how much of that is delivered in the St. Louis area? 

The Witness: That’s not delivered. That’s a non-coinci- 
dent summation you understand. 


* * * * * * ° * * o 
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Presiding Examiner: I could add it up for myself, Mr. 
Quinn, if you just tell me which of those companies are 
not in the St. Louis area. 

The Witness: I can give it to you right quick. The total 
would be about 88,200 Mcf. And the three companies that 
are not in the St. Louis area would be Pittsburgh Plate 
Glass Company, St. J oseph Lead Company, and Universal 
Metals. 

Presiding Examiner: All right. 

The Witness: All the rest of them are in the general St. 
Louis area. 


* ° . * ° * * . * * 
Mr. Mann: What is the comparable old volume, Mr. 
Quinn, under the contracts as we had them before us be- 


fore? 
The Witness: $2,815 Mef. 
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Mr. Meiburger: Thank you, Mr. Mann. 

Now, Mr. Quinn, I gather that in your capacity as assist- 
ant to the President for sales and combustion engineering, 
that you are at least generally familiar with the fuel re- 
quirements of your industrial customers. 

The Witness: Yes, sir. 


By Mr. Meiburger: 


Q. Now, would that also be true with reference to the 
Alton, Ill. plant of Owens Illinois Glass Company? A. 
Yes, sir. 

Q. It is, of course, a fact, is it not, that Owens Illinois 
‘ has a firm contract with Mississippi River Fuel? 

Presiding Examiner: What do you mean, a firm contract? 

Mr. Meiburger: Pardon? 

Presiding Examiner: What do you mean by a firm con- 
tract? 


Mr. Meiburger: By a firm contract, I mean a contract 


3440 
| classified as firm or as providing for firm industrial serv- 
ice, as I understand it from the record to be used by Mis- 
sissippi as well as by Owens Illinois. I am not getting into 
‘ this question of whether it is firm, calls for firm service 
or interruptible service. We could argue about that all 
day. 
: Presiding Examiner: Do you have the question in mind, 

Mr. Quinn? 

The Witness: Yes, sir. 

We have, do have a firm contract with Owens Illinois, 
yes, sir. 

By Mr. Meiburger: 

Q. Now, I believe it has already been stated on the record 

' that the firm gas versus the interruptible gas sold by Mis- 
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sissippi to an industrial customer is separately metered. 
A. Yes, sir. 

Q. At least in those cases where both sales are made to 
the particular plant? A. Yes, sir. 

Q. Now, and, of course, that situation is also true with 
reference to the Alton plant of Owens Illinois? A. That’s 
right. 

Q. It is also true, is it not, that the firm service contract 
with Owens Illinois is the contract where- 
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under Owens Illinois receives the gas for its essential proc- 
essing and manufacturing purposes? A. Yes, that’s right. 

Presiding Examiner: What essential purposes are you 
referring to, Mr. Quinn? 

The Witness: Well, I am referring to essential services 
which include fore-hearths, lehrs and the annealing fur- 
naces where the glass bottles are annealed, items of oper- 
ation which Owens Illinois refers to as its essential] services. 

Mr. Meiburger: Mr. Examiner, I was just trying to 
shorten this. I think that’s spelled out in the record, par- 
ticularly in the questionnaire which Owens Illinois sup- 
plied to the Commission staff. 

Now, it is also a fact, is it not, that Mississippi has been 
supplying gas service or selling gas to this same plant since 
1929? 

The Witness: That is right. 


Q. Mr. Quinn, you have previously read into the record 
the ‘‘firm’’ contract, presently effective contract quanti- 
ties for Owens Illinois. Do you recall off-hand what the 
previous contract firm quantities were for Owens 
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[llincis? A. Yes. It was approximately 12,000 Mef. 

Q. I direct your attention to page 3120 of the transcript, 
line 7, where you were speaking of direct industrial serv- 
ice, direct industrial customers, and you make the state- 
ment, commencing on line 6, they are physically controlled 
by the fact that even firm industrials are curtailed if re- 
quired by unusual demands of the resale customers. 

Now, what do you mean there by ‘¢ynusual demands’’? 
A. If we have a cold day and the utilities are overrunning 
and we, as Mr. Ziebold indicated, need gas curtailed, and 
we have no interruptible gas to support it at that time and 
then, we have no choice, but to curtail our firm gas. 

Presiding Examiner: To industrial customers? 

The Witness: Beg pardon? 

Presiding Examiner: To industrial customers? 

The Witness: Yes, industrial. 


By Mr. Meiburger: 


Q. I gather, then, from your testimony, you anticipate 
that that would be likely to occur with increasing fre- 
quency if it should happen that the staff’s proposed method 
of modifying the presently effective overrun provisions 
in Mississippi’s tariff—— 
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A. Yes, we do. 

Q. Now, I also believe that you stated in response to a 
question by Mr. Perdue that Mississippi River Fuel Cor- 
poration has a contract with every industrial customer to 
which it is rendering service, whether it be firm or indus- 
trial. Is that correct? A. That’s correct. 

Q. Has it always been the policy of Mississippi River 
Fuel to make deliveries of gas only to those customers with 
whom it has a presently effective contract? 
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Presiding Examiner: You are referring to particular cus- 
tomers? 

Mr. Meiburger: I am referring here to industrials. 

The Witness: Industrials, always. 


By Mr. Meiburger: 


Q. I am sorry? A. Industrials, yes. 

Q. In other words, then, as far as you know, Mississippi 
has never delivered gas to an industrial customer whether 
firm or interruptible unless it has had an effective con- 
tract with that customer at that particular time? A. So 
far as I know, that’s the case. 

Q. Mr. Quinn, we have been discussing off and on this 
so-called curtailment provision in the direct 
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industrial contracts. Do you know whether or not that 
provision has always existed in the contracts between Mis- 


issippi and its industrial customers? There, I am address- 
ing myself with particular reference to the one between 
Mississippi and Owens Illinois going back to 1929. A. No, 
it has not. 

Q. Do you recall approximately when that provision 
was first inserted in the contract or contracts as amended 
between Mississippi and Owens Illinois? A. I believe it 
was in about 1951. 

Q. Is it not a fact that that provision was inserted in 
that contract at that time in view of the resale requirements 
of Mississippi’s utility customers as they existed at that 
time? A. Yes, it was put in at the time emergency service 
rules and regulations were in effect. 

Q. Is it not a fact that that provision was inserted into 
the contract at the request of Mississippi? A. Yes, that’s 
right. 
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Q. Well, I would have to agree that my question should 
be modified. I will withdraw the question and re-phrase it. 

It is a fact, is it not, that in the glass manufacturing 
business, that once the glass manufacturing process has 
been started, it is essential and vital that you have 
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a constant fuel supply or a fuel supply constantly available 
on a firm basis, irrespective of the type of fuel that you 
may be using? A. Yes. 


* e * * * * 
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FPC Docket No. G-16504 et. al. 
Exhibit No. 11 
Mississrppr River FuEt CORPORATION 
Disposition of Present 100% Rated Capacity 


ye (All Volumes in MCF at 14.9 p-s.i.a.) 
0. 
1 100% Rated Capacity 524,000 
Stated Demand (Ex. Public Utilities 
Co. of Crossett) 
As of 6/1/59 462,482 
1959-60 Heating Season 
(Note A) 464,453 
Ordered by FPC (Note B) 466,593 
Delivery South of Crossett 
Station (Incl. Public Utilities 
of Crossett) (Not Salable 
Elsewhere) 15,000 
Total Allocated Stated Demand 
and Delivery North of 
Crossett Station 481,593 
Volume Available for Industrial 
Sale North of Crossett 
Station 42,407 
Notes 
A Line 2 Plus 
Chester, Ill. (G-16,398) 
Illinois 
Power Co. (G-14,857) 
Line 3 Plus Previous FPC 
Orders Not Yet Used 
Augusta, Ark. (G-8,776) 
Hazen, Ark. (G-8,693) 
Des Are, Ark. (G-8,692) 
Illinois 
Power Co. (G-14,857) 
Chester, Ill.  (G-16,398) 
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F.P.C. Docket Nos. G-16504 et. al. 
Exhibit No. 15 
Firm Industrial Sales — Heating Season 1958-59 
(All Volumes in MCF at 14.9 p.s.i.a.) 
Col. 1 Col. 2 Col. 3 
December January February 


60,319 42,835 50,244 
58,676 48,015 53,889 
58,499 49,925 58,821 
57,752 53,152 58,953 
55,970 54,027 60,473 
46,906 58,607 56,475 
53,001 63,033 43,364 
60,540 62,107 44,710 
57,535 60,671 50,499 
55,574 50,117 57,471 
57,536 52,942 62,959 
57,635 53,850 58,757 
49,409 49,356 50,864 
55,413 51,445 41,941 
55,673 60,072 42,620 
51,068 61,192 55,960 
51,398 52,223 58,927 
58,115 47,605 62,586 
54,084 61,799 64,527 
48,490 59,679 58,750 
53,506 65,704 45,412 
53,639 61,772 44,584 
51,244 59,853 54,897 
40,173 39,337 56,406 
29.417 40,093 58,101 
39,615 59,884 56,277 
38,950 60,945 52,799 
44,924 63,322 44,797 
56,899 95,740 

56,744 57,703 

47,210 49,033 
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FPC Docket No. G-16504 et. al. 
Exhibit No. 16 


Mississrer1 River FUEL CorPoRaTIONn 


Industrial Curtailment 
1958-59 Heating Season 
(All Volumes in MOF at 14.9 p.s.i.a.) 


Col.1 Col.2 Col.3 Col.4 Col.5 Col.6 Col.7 
Line December January February 
No. Date Interr. Firm  Interr.Firm Interr. Firm 


122,855 81,935 122,090 
138,800 102,175 116,200 
131,905 121,215 119,230 
101,960 122,850 104,190 
139,615 124,973 7,002 120,310 
133,560 120,221 1,454 120,630 
137,310 102,130 67,815 
134,705 119,035 4,965 
139,664 51 131,045 950 
137,664 118,395 96,285 
135,415 91,775 113,725 
145,235 67,840 88,320 
139,190 26,335 12,285 
139,270 20,985 14,540 
138,910 123,915 60,960 
118,950 133,020 46,225 
111,375 130,720 42,460 
108,840 111,415 77,480 
136,045 121,695 82,150 
132,110 125,295 86,625 
127,550 126,070 46,120 
80,590 121,570 42,360 
62,995 135,990 36,975 
64,517 57,100 35.775 
15,727 69,990 22,610 
90,140 124,540 3,110 
39,265 124,030 —0— 
49,435 123,910 —0— 
94,650 119,555 
118,940 128,050 
86,765 120,170 


32 TOTAL 3,453,925 11,857 3,347,944 8,456 1,684,385 —0O— 
122 
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FPC Docket Nos. G-16504 et al. 


Exhibit No. 17 
TABLE 


Mississippi River F'vEL CoRPORATION 


Utility & Firm Industrial 


Peak Days 


(All Volumes in MCF at 14.9 p.s.i.a.) 


Col. 1 


Heating 
Season 
1948-49 
1949-50 
1950-51 
1951-52 
1952-53 
1953-54 
1954-55, 
1955-56 
1956-57 
1957-58 
1958-59 


Col.2 = Col. 3 
Utility 

Volume Date 

133,148 1/29/49 
211,565 1/ 4/50 
361,032 2/ 1/51 
365,745 12/15/51 
337,320 1/16/53 
374,276 1/12/54 
416,154 2/11/55 
425,948 12/19/55 
452,129 1/16/57 
470,999 2/17/58 
462,823 1/ 4/59 


Col4 Col.5 


Firm Industrial 
Volume Date 


68,868 1/17/49 
59,213 11/21/49 
65,756 11/ 9/50 
68,823 3/13/52 
69,177 12/15/52 
65,229 12/23/53 
62,306 3/25/55 
66,762 2/28/56 
67,413 2/ 5/57 
64,977 1/ 7/58 
66,632 3/17/59 
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UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, Arthur Kline and Paul A. Sweeney. 


Docket Nos. G-16504, G-17567, G-17984, G-18405, G-17832 


Crry or Rep Bop, Intrvors, MmSovurH Gas Company, Iuu- 
nois Power Company, Sr. Cuartes Gas Corporation, 
Lactepe Gas Company, Complainant 


Vv. 


Mississipp1 River Fuet Corporation, Defendant 


Order Granting Petition To Reopen Proceedings 
(Issued March 27, 1961) 


These proceedings, which were consolidated for hearing 
and determination by Commission order issued May 21, 
1959 (21 FPC 701), involve applications filed pursuant to 
Section 7(a) of the Natural Gas Act (Act) by Illinois 
Power Company (Illinois Power), St. Charles Gas Cor- 
poration (St. Charles), and MidSouth Gas Company (Mid- 
South), al lexisting utility customers of Mississippi River 
Fuel Corporation (Mississippi), for increases in their 
stated demands (which is equivalent to contract demands) ; 
and a Section 7(a) application filed by the City of Red 
Bud, Illinois, which seeks initial service from Mississippi. 

Also involved in the consolidated proceedings is a com- 
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plaint filed by Laclede Gas Company (Laclede), a present 
resale customer of Mississippi under Section 5(a) of the 
Act alleging, inter alia, that certain provisions of Missis- 
sippi’s FPC Gas Tariff and Mississippi’s practices there- 
under impose limitations upon the quantities of natural 
gas sold and delivered by Mississippi to Laclede which are 
unjust, unreasonable, unduly discriminatory, and prefer- 
ential. Laclede asks that the Commission find the restric- 
tive limitations on Mississippi’s tariff and the practices 
thereunder to be unlawful; that it prescribe tariff condi- 
tions eliminating such limitations therefrom upon the quan- 
tities of natural gas which Mississippi shall deliver to 
Laclede, and prescribe a higher limitation upon terms and 
conditions that will be just and reasonable.’ 


13651 


Upon a finding that the requirements of Section 7(a) of 
the Act were met the presiding examiner issued a separate 
decision in Docket No. G-16504 on July 25, 1960, granting 
Red Bud’s application for initial service from Mississippi. 
The remaining matters were disposed of by his decision 
in MidSouth Gas Company, Docket Nos. G-17567, et al., 
issued on September 13, 1960, wherein he, among other 
things, ordered pro rata increases in the stated demands 
of all Mississippi’s utility customers, whether or not they 
were parties to the proceedings, and thereby allocated vir- 
tually all of the present system eapacity of Mississippi, 


2 The interveners to the consolidated proceedings are: Missouri Natural Gas 
Company and Union Electric Company (public utility customers of Mississippi), 
the City of St. Louis, Missouri, and 9 group of industrial customers (In- 
dustries) directly served by Mississippi, namely Granite City Steel Company, 
American Break Shoe Company, Owens-Illinois Glass Company, Obear-Nester 
Glass Company, Olin Mathieson Chemical Corporation, C. K. Willliams & 
Company, American Zinc Company of Illinois, Pittsburgh Plate Glass Com- 
pany, Lewin Mathes Company, Alton District Manufacturers’ Association; 
and Missouri Rolling Mill Corporation, another industrial concern directly 
served by Mississippi. 
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which he determined totals not less than 534,000 Mef daily.’ 
He also ordered revisions and changes in Mississippi’s FPC 
Gas Tariff, Original Volume No. 1, upon finding certain 
provisions of that traiff to be unjust, unreasonable, unduly 
discriminatory, and preferential. 


Exceptions were filed to both decisions * challenging, 
inter alia, the presiding examiner’s findings that the Com- 
mission has jurisdiction to allocate all of Mississippi’s sys- 
tem capacity to the utility customers; that Mississippi’s 
system has available capacity which can be used to increase 
the stated demands of the utilities; and that the granting 
of Red Bud’s request as well as the ordered increases in 
stated demands of Mississippi’s present utility customers 
meets with the requirements of Section 7(a) of the Act. 
The presiding examiner’s method of allocation, separate 
disposition of Red Bud’s application, and ordered changes 
and revisions to Mississippi’s tariff are among the other 
matters objected to in the exceptions. 


On January 10, 1961, Mississippi filed a petition request- 
ing the Commission to reopen the record for the purpose 
of receiving additional evidence on the ground that 
“changes of facts have occurred since the conclusion of 
the hearing which are of compelling materiality.’’ 


In its petition, Mississippi contends that the basic issue 
involved in these proceedings concerns the adequacy of the 
supply of natural gas available to meet the needs of its 
utility customers. It maintains that these proceedings 
primarily and basically involve the efforts of certain of 


* Capacity not allocated was 2,000 Mef for pilot light service and 640 Mcf 
for Red Bud. 


* Exceptions to Red Bud were filed by: Tllinois Power, Mississippi, Industries, 
and Laclede. Exceptions to MidSouth were filed by: Mississippi, Missouri 
Rolling Mill Corp., Industries, and St. Charles. Oral argument was requested 
in both cases by Mississippi and Industries. 


137 


(31651) 


its utility customers, primarily Laclede, Illinois Power, St. 
Charles, and MidSouth, to obtain additional gas and that 
these efforts, of necessity, are based on a shortage or 
claimed shortage of natural gas. Mississippi offers to ad- 
duce evidence purporting to show that since the conclu- 
sion of 
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the hearings there have been material changes of fact, 
relating primarily to the above-mentioned utilities, which 
have ‘‘completely destroyed ‘gas shortage’ as a basis for 
decision herein’’ and that, consequently, the utilities no 
longer have need for the increase in the stated demands 
allocated to them by the examiner in his decision of Sep- 
tember 13, 1960. 


In support of its allegations, Mississippi offers to adduce 
evidence showing that the supplies of natural gas avail- 
able to the various petitioning utilities in the greater St. 
Louis area, namely, Laclede, Illinois Power, and St. 
Charles, will be increased substantially as a result of a new 
pipeline which is presently being constructed by and will 
be operated by its subsidiary, Mississippi River Transmis- 
sion Corporation (Transmission), for the purpose of trans- 
porting a new supply of gas, initially 50,000 Mef daily, 
which Transmission on April 26, 1960, contracted to buy 
from Trunkline Gas Company (Trunkline) at the latter’s 
facilities some 94 miles from metropolitan St. Louis. Mis- 
sissippi states that on April 22, 1960, Transmission con- 
tracted to sell and deliver to Laclede and Illinois Power 
the initial 50,000 Mef daily to be purchased from Trunk- 
line, and that this sale and delivery alone will increase the 
volume of gas available to Laclede by 42,500 Mef daily and 
to Illinois Power by 7,500 Mef daily possibly by the be- 
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‘ginning of the 1961-62 heating season. Concerning St. 
Charles, Mississippi believes present negotiations between 
St. Charles and Transmission will produce a definitive ar- 
rangement by the time the hearings are reopened indicat- 
ing that the latter will supply St. Charles with the addi- 
tional gas it needs. 


Mississippi further alleges that it can produce geological 
evidence showing the additional storage area of the Roubi- 
- doux formation in Laclede’s Lange Field will be capable 
' of peak day deliveries of at least 37,000 Mef by the 1961-62 
heating season and of at least 177,000 Mef during the 1964- 
65 heating season. 


Mississippi maintains that the reopening of the hearing 
to allow the introduction into the record of evidence of 
the new pipeline and its concomitant additional gas supply, 
' together with evidence of the development of Laclede’s 
Roubidoux formation and of Mississippi’s St. Jacob stor- 


age field, which is in an exploratory stage, will destroy the 
argument of ‘‘gas shortage’’ in the St. Louis area. Mis- 
sissippi avers that this evidence 
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which has come to light since the conclusion of the hearing 
will show that without the increase in stated demands al- 
located by the examiner in his decision of September 13, 


«Construction and operation of the pipeline as well as the sales and delivery 
of gas to Transmission and to Laclede and Tllinois Power were authorized by 
Commission orders issued November 29, 1960, and December 14, 1960, in 
Docket Nos. CP60-22, et al. Both contracts, it is alleged, contain options 
allowing for increases up to 75,000 Mcf on December 1, 1962, and up to 
100,000 Mcf on December 1, 1964, subject to certain conditions pertaining 
to Trunkline’s reserves. It is also alleged that Trunkline has offered to 
accelerate the delivery and sale of the quantity increases so that Transmission 
could receive either the 100,000 or 75,000 Mcf on December 1, 1961, or if it 
chooses to receive 75,000 on December 1, 1961, it could receive 100,000 Mef 
by December 1, 1962, or December 1, 1963, as it elected. 
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1960, Laclede’s natural gas supply will exceed its market 
requirements during the heating seasons 1962-63 through 
1964-65, and that Tllinois Power until at least 1963 will 
have more gas available than it requires. 


Likewise, Mississippi alleges that subsequent events have 
so changed the supply picture of MidSouth, a utility eus- 
tomer located in Arkansas, that it does not need the in- 
crease in stated demands made by the examiner. Missis- 
sippi states it will offer evidence showing that effective 
October 3, 1960, it increased MidSouth’s stated demand 
above the amount MidSouth requested in its Section 7(a} 
application. The increase is alleged to have been made 
possible ansas-Louisiana Gas 
Company (A imer, Arkansas, 
(Altheimer) for reductions in their stated demands and 
the physical inability of Mississippi’s system of transport 
the released gas to the St. Louis area. 


In its petition Mississippi also expresses its willingness 
to supply Red Bud’s requirements ° subject to the excep- 
tions it filed to the examiner’s decisions, i.e., providing the 
order to serve and supply Red Bud is limited to the essen- 
tial findings respecting its Section 7(a) application.’ 


Objections by way of answers 
to reopen were filed by Lacle 
South. While gas suppl 
tant factor in these proceedings, it 
present capacity of Mississippi’s system and a 


—_—_—_— 


® Red Bud’s requirements are estimated to be 640.9 Mcf daily by the third 
year of operation. 


g and principles of law set forth by the examiner 
1960 disposing of Red Bud’s application are excepted 
plication to any of Mississippi’s 
the rights of many of its 

nt of service to them, 
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location thereof as well as the legality of certain provisions 
of Mississippi’s existing FPC Gas Tariff are issues of 
equal importance. Consequently, it is stated that evidence 
relating to present and prospective supplies of natural gas 
from sources other than Mississippi will have little bear- 
ing on how Mississippi’s capacity is to be allocated or the 
inequities of its tariff rectified. These utilities maintain, 
among other things, that reopening will serve no useful 
purpose, and that this is another of Mississippi’s delaying 
tactics to prevent the utilities from getting the share of 
gas allocated by the examiner. The proferred evidence, 
they state, is not newly discovered; it was known to Mis- 
sissippi prior to the issuance of the examiner’s decision, 
and further, the Commission can always take official notice 
of the authorizations issued in Docket Nos. CP60-22, et 
al., without reoppening the proceedings. 
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Laclede and Illinois Power characterize the proposed 
deliveries and sales of gas from Transmission as only a 

partial and unsatisfactory solution to their problems of 
' adequate gas supplies because of the alleged substantially 
higher price of that gas and because their alleged require- 
ments are such that they need not only all the gas they can 
purchase from Transmission but also that portion of Mis- 
sissippi’s capacity allocated to them by the examiner.’ 
Mississippi’s evidence concerning the prospective delivera- 
bility of the Roubidoux and St. Jacob storage areas is con- 
sidered to be pure speculation since successful develop- 
ment of these fields has not yet been accomplished. 


"Laclede also is of the opinion that proceedings presently before the Com- 
mission involving Trunkline’s parent company, Panhandle Eastern Pipe Line 
Company, may substantially delay Commission authorization of the increased 
deliveries and sales provided for in the options of the sales contracts, (Sce 
Footnote 4, supra.) 
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MidSouth states that its immediate requirements are 
such that it needs the volumes of gas it is receiving as a 
result of the reduction in the stated demands of Ark-La 
and Altheimer as well as the additional volumes of gas 
allocated to it by the examiner. Tt is MidSouth’s position 
that the increase in stated demands emanating from the 
action of Ark-La and Altheimer was not considered by 
either MidSouth or Mississippi to be in lieu of and in com- 
plete satisfaction of the volumes sought by MidSouth in 
the Section 7(a) proceeding. 


St. Charles filed what it entitled its response to Missis- 
sippi’s petition to reopen the proceedings and a request 
for an interim order granting immediate relief. St. Charles 
wishes the Commission to grant an interim order directing 
Mississippi to supply it immediately with part of the addi- 
tional natural gas requested in its Section 7(a) applica- 
tion, #.¢., with at least 650 Mef daily, because of its alleged 
dire need for an immediate increase in its stated demands 
resulting from the increased and growing demands of its 
customers and the consequential incurrence of substantial 
penalties for gas bought from Mississippi in excess of its 
current stated demands. With regard to negotiations be- 
tween St. Charles and Transmission for additional natural 
gas, St. Charles states no definitive agreements have yet 
been reached and, further, that such gas would not provide 
the relief urgently needed at this time. It appears St. 
Charles will not object to the granting of Mississippi’s peti- 
tion to reopen if the Commission by interim order immedi- 
ately grants St. Charles the relief it requests. 


Considering the arguments for and against reopening 
we are of the opinion that in the circumstances of this 
ease the public interest will be best served by reopening 
the proceedings. We believe the changed circumstances 
which have accrued since the Examiner considered this 
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matter and the issues involved should be decided upon 
as complete a record as possible. 


13655 


It appears that as a result of the certifications granted 
Transmission in Docket Nos. CP60-22, et al., supplies of 
gas available to Laclede and Illinois Power will be aug- 
mented by some 50,000 Mef per day. There is the further 
possibility that gas from Transmission may alleviate St. 
Charles’ dilemma. The development of storage areas also 
gives rise to the possibility of further amelioration of the 
St. Louis area’s gas supply problems. The Commission 
is aware that issues other than gas supply are of equal im- 
portance in these proceedings, and we are of the opinion 
that an augmented record containing the additional evi- 
dence concerning the matters referred to above may be of 
such significance as will affect the disposition of these 
proceedings, and therefore, that the public interest de- 
mands the introduction of such evidence into the record. 


In the present posture of these proceedings the Com- 
mission is of the opinion that the record is inadequate to 
make a fair and reasonable determination of what changes, 
if any, may be required to be made in Mississippi’s tariff 
to allocate its system capacity among all customers served. 
In order to make such determination, it appears that it will 
be necessary to have in the record information concerning 
the present and estimated future requirements of all cus- 
tomers served by Mississippi, including those customers 
which presently are not parties to the proceedings. In 
order to make a fair and reasonable allocation considera- 
tion must be given to the comparative needs for gas. The 
present record is inadequate to weigh comparative needs. 


In light of the facts and circumstances involved herein 
we think that Red Bud’s application should not be con- 
sidered and disposed of separately. However, since there 
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appears to be little opposition to the granting of its ap- 
plication, Red Bud, if it so desires, may let the record 
stand, as it now exists, concerning the evidence directed 
to its meeting the requirements of Section 7(a) of the 
Act and its showing of need for the available gas supplies. 


The Commission finds: 


(1) It is appropriate in the public interest and con- 
sistent with the orderly administration of the Natural Gas 
Act to reopen the record in these proceedings for the pur- 
poses of: 


(a) Taking additional evidence on the issues of the rela- 
tive need of the various utility customers of Mississippi 
for gas from pipeline capacity available to Mississippi. 


(b) Taking additional evidence on the issues of changes, 
if any, required in Mississippi’s tariff pertaining to the 


establishment of priorities of service between direct and 
resale customers. 


(ec) Taking additional evidence concerning the supplies 
of gas presently available to Mississippi’s various cus- 
tomers. 

13656 
The Commission orders: 

(A) The consolidated proceedings in Docket Nos. G- 
16504, et al., are hereby reopened for further hearing for 
the purposes hereinbefore specified, and the proceedings 
remanded to the presiding examiner for such further hear- 
ing. 

(B) In order to facilitate the disposition of these pro- 


ceedings, a pre-hearing conference shall be held in the 
above-captioned proceedings, on April 11, 1961, at 10 :00 
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am. (EST), in a Hearing Room of the Federal Power 
Commission, 441 G Street, N.W., Washington, D. C., for 
clarification of the issues and determination of the evi- 
dence concerning all of the issues to be presented at the 
hearing. 


(C) The further hearing before the presiding Exam- 
iner shall be held at a time, place, and date to be deter- 
mined by the examiner at the prehearing conference, but 
at as early a date as feasible. 


(D) The request filed by St. Charles Gas Corporation 
on January 23, 1961, for an interim order granting immedi- 
ate relief is hereby denied. 


By the Commission. 


Josepx H. Gurrme, Secretary. 
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14242 
UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., and Charles R. Ross 


Docket Nos. G-17567, G-17984, G-18405, G-17832 


Arxansas Lovistana Gas Company? (formerly MidSouth 
Gas Company), Intrvors Power ComPany, Sr. CHARLES 
Gas Corporation, LactepeE Gas Company, Complainant 


v. 


Mississrept River Fue Corporation, Defendant 


Order Granting Motion To Sever and Reversing Supplemental 
Initial Decision in Part 


(Issued February 8, 1962) 


On December 1, 1961, the Presiding Examiner issued 
his supplemental initial decision in these consolidated pro- 
ceedings in which he found, among other things, that Mis- 
sissippi River Fuel Corporation (Mississippi) and its 
responsible officers and directors have willfully and know- 
ingly failed to comply with certificate provisions of the 
Natural Gas Act (Act) and the Commission’s rules per- 
taining thereto. Accordingly, the Examiner ordered, sub- 
ject to our review, that the record in this consolidated pro- 


1 By order issued October 19, 1961, in Docket No. CP61-334, we authorized 
Arkansas Louisiana Gas Company to acquire and operate all the facilities of 
MidSouth Gas Company. 
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ceeding be referred to the Attorney General of the United 
States with a request that criminal proceedings be insti- 
tuted against Mississippi and its officers and directors, 
under Sections 20 and 21 of the Act. 


Mississippi filed its exceptions to said supplemental de- 
cision on December 21, 1961,? in which it requested that 
the Commission consider that part of said supplemental 
decision which concerns the Examiner’s finding of willful 
and knowing violation of the Act before giving considera- 
tion to the other matters and issues in these proceedings. 


14243 


Additionally, on December 22, 1961, Mississippi filed a 
motion with the Commission* asking for severance and 
early consideration of the issue of whether or not Missis- 
sippi had violated the Act. We have found that good cause 
exists to grant Mississippi’s motion for severance and con- 


sideration of that single issue, and have given it our due 
and careful consideration. 


Examination of the entire record in these proceedings 
concerning the matter of whether or not Mississippi in- 
stalled natural gas facilities designed to increase the daily 
capacity of its natural gas pipeline transmission system 
without first having obtained certificate authorization there- 
for from this Commission left us in doubt whether there 
was a basis to warrant certification of the record to the 
Attorney General with a request for the institution of crim- 
inal proceedings. Thereafter, we had our staff undertake 
an investigation of the pertinent parts of all past proceed- 


* Exceptions were filed by other parties to these proceedings on January 
5, 1962. 

3 Missigsippi’s motion was in the form of a letter sent to the Chairman by the 
President of Mississippi. Copies of the letter were served on all parties to 
these proceedings. 
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ings in which Mississippi was the applicant, and of the 
applicable books and records of Mississippi contained in 
its offices at Clayton, Missouri.‘ Additionally, an engineer- 
ing inspection was conducted at each of Mississippi’s com- 
pressor stations. 


On the basis of the evidence of record, and the supple- 
mental investigation made by our staff, we find that we 
do not have a basis for referring this matter to the Attor- 
ney General for criminal prosecution. Accordingly, we 
shall reverse the finding of criminal violation and the or- 
dering paragraph referring the record to the Attorney Gen- 
eral. We shall, in the near future, consider all other excep- 
tions filed to the Examiner’s supplemental decision and 
make our determination thereon promptly. 


Our action herein is not to be construed as a determina- 
tion by us that Mississippi has complied with all provi- 
sions of the Act or the provisions and terms of its filed 
FPC Gas Tariff. 


The Commission finds: 


(1) Good cause exists for our separate consideration of 
the matter of whether or not Mississippi constructed and 
operated facilities designed to increase the daily capacity 
of its natural gas pipeline transmission 
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system without first having obtained certificate authority 
from this Commission in violation of the Act, and Mis- 
sissippi’s motion for severance should be granted. 


‘The staff investigation (report attached) did not disclose the construction 
of any unauthorized mainline transmission facilities by Mississippi. It indi- 
cated that by improved flow efficiency, use of higher pressures and construction 
cross-overs, Mississippi had achieved added flow capacity. 
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(2) Finding Paragraph (11) and Ordering Paragraph 
(H) of the Examiner’s Supplemental Decision, issued here- 
in on December 1, 1961, should be reversed. 


The Commission orders: 


(A) Mississippi’s motion for severance filed herein on 
December 22, 1961, be and the same is hereby granted. 


(B) Finding Paragraph (11) and Ordering Paragraph 
(H) of the Examiner’s Supplemental Decision, issued here- 
in on December 1, 1961, be and the same are hereby re- 
versed and held for naught. 


By the Commission. 


Josern H. Gurrme, Secretary. 


14245 
February 7, 1962 


Report of Staff Investigation 
Docket No. G-17567, et al. 
Mississippi River Fuel Corporation 


Pursuant to the Commission’s instructions, the alleged 
violations of the Natural Gas Act, set forth in the Exam- 
iner’s Decision issued December 1, 1961, Docket No. G- 
17567, et al., have been investigated by this Bureau. The 
investigation included a review of the Commission’s files 
relating to certificates of public convenience and necessity 
issued to Mississippi River Fuel Corporation; an engineer- 
ing analysis of various system maps and diagrams from 
the various proceedings; an engineering investigation of 
Mississippi’s main line compressor stations between Perry- 
ville, Louisiana and St. Louis, Missouri; and an investiga- 
tion of Mississippi’s records at its main office. Approxi- 
mately 45 man-days were expended in the investigation. 
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Results of the several parts of the investigation are dis- 
cussed below. 


Review of the Files 


Prior to 1946, Mississippi operated a single line (Line 
No. 1) system from Perryville, Louisiana to St. Louis, 
Missouri and environs. By order issued August 28, 1946, 
in Docket No. G-713 (5 FPC 206) Mississippi was author- 
ized to install and operate partial loops of its original line, 
and increased compressor horsepower at existing stations. 


In order to utilize the partial loops, it was necessary to 
connect the ends of the loops to the original pipeline. Sim- 
ilarly, by order issued December 8, 1947, Docket No. G- 
863 (6 FPC 280), Mississippi was authorized to complete 
the looping of its original pipeline, and add a small in- 
creased amount of compressor capacity. The two lines 
(Line 1 and Line 2) were interconnected and operated at 
the same pressures. 


The proceedings at that time disclosed that the second 
line (Line No. 2) was capable of operation at pressures 
in excess of Line No. 1 and that future expansion would 
be in the form of compressor additions permitting Line 
No. 2 to be operated at pressures of 720 psig as compared 
with the 450 psig of Line No. 1. 


The Docket Nos. G-1281, et al. proceedings involved 
main line compressor additions,’ new delivery points? and 
laterals to new sources of supply.* These proceedings pro- 
posed increases in the 


2 Docket Nos. @-1281, G-1524, G-1932 
* Docket Nos. G-1454, G-1490, G-1505, G-1510 
* Docket Nos. G-1653, G-1755 
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operating pressure of Line No. 2 and in the sales capacity 
from 266,000 to 450,000 Mef per day. 


The first indication that Mississippi’s capacity was 
greater than 450,000 Mcf per day came in 1957 with the 
filing of its application Docket No. G-12343. This proceed- 
ing revealed that the existing system capacity was actually 
closer to 500,000 Mcf per day. By means of proposed small 
minor additions (pipeline loops, No. 3 line and additional 
compressor facilities) the capacity was to be increased to 
515,000 Mef per day. The Commission’s order of August 
2, 1957, (18 FPC 106) authorized the installation and op- 
eration as proposed. Additional minor facilities author- 
ized November 14, 1958, in Docket No. G-15190 (20 FPC 
517) brought the design capacity to 522,000 Mef per day. 


Although the design capacity was 522,000, Mississippi, 
in the subject proceedings claimed its actual system capac- 
ity was 524,000 Mcf per day. The staff claimed a capac- 
ity of 534,000 Mcf per day. This latter amount was 
based, not upon a study of facilities installed, but upon a 
study of actual deliveries from the system. 


Mississippi claims that the increase in capacity, 450,000- 
to-500,000 Mef per day is due to an increase in operating 
pressures, use of Line No. 2 as a ‘‘base load’’ line and a 
minor increase in flow efficiency due to ‘‘pigging.’’ ‘‘Pig- 
ging’’ is a term used to describe the insertion of a device 
(a ‘‘pig’’) into a line for the purpose of cleaning out ac- 
cumulated debris. 


Engineering Analysis 


Staff calculations indicate that the increase in operating 
pressure of Line No. 2 by 35 psig increases its capacity by 
40,000-to-50,000 Mef per day. Line No. 1 is used to supply 
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markets along the route of the pipelines. The ‘‘tie’’ lines 
installed as a part of the partial looping program permits 
refilling of Line No. 1 from Line No. 2. Since Line No. 2 
is operated at some 300 psig higher than Line No. 1, this 
‘‘refilling”’ can be accomplished without further compres- 
sion. This in turn permits utilization of a greater portion 
of installed compressor capacity for Line No. 2. 


Also our calculations indicate that the ‘‘pigging’’ of 
Line No. 1 resulted in an increase of flow efficiency of some 
1 to 2 percent. This, coupled with an increase in operating 
pressure from 450-to-465 psig yields an increase in capacity 
of approximately 5,000 Mcf per day. We also calculated 
the compressor horsepower required for the increase in 
flow gas and concluded that the increased flow could be 
achieved with the authorized compressor horsepower. 
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A comparison was made on the location of cross-overs 
used by Mississippi with the loops proposed in Docket 
Nos. G-713 and G-863 (see amended order issued April 12, 
1949, 8 FPC 810). Slight differences in location were found, 
but actual pipe available differed somewhat from the orig- 
inal proposals which may account for this. Otherwise the 
cross-overs generally conformed to plan. The interconnec- 
tions were not required to be removed when a change in 
operation of the two lines was authorized (Docket No. 
G-12343). 


Field Investigation 


Field inspection, together with an examination of se- 
lected corporate records in the offices of Mississippi, dis- 
closed no installation of rated horsepower in excess of that 
previously authorized by the Commission. The field exam- 
ination did, however, clearly disclose Mississippi to have 
increased the discharge pressures at each of its nineteen 
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compressor stations by the upgrading of pipe pressures 
and the greater utilization of existing authorized horse- 
power. 


The field examination also disclosed the existence of fifty- 
one interconnections or ‘‘ecross-overs’’, each of which are 
capable of being used to balance the pressure in Line No. 
1 by shifting gas being carried at higher pressure in Line 
No. 2. These fifty-one interconnections can be identified as 
to their specific location and docket number authorizing 
their construction except one installed for an emergency 
operation in 1951 due to bank erosion at a river crossing. 


Company Records 


Review of the company’s records corroborates that Mis- 
sissippi has constructed connecting facilities and com- 
menced service to two direct industrial customers (Hill 
Brick Company and Sterling Steel Casting Company) 


without prior Commission authorization. It was also dis- 
closed that Mississippi has increased its delivery obliga- 
tions to other direct industrial customers without seeking 
Commission approval. However, as required by the Com- 
mission’s rules, Mississippi did report the deliveries to 
these customers.* 


Review of the minutes of the Board of Directors meet- 
ings discloses some inconclusive indication that manage- 
ment was aware that facilities proposed at the 450,000 ca- 
pacity level could be used to yield increased capacity. 


4The connection of facilities to the two industrial customers was not the 
subject of the examiner’s findings and recommendations. We are advised by 
the Office of the General Counsel that at the time these facilities were con- 
structed there was controversy as to whether construction of this type required 
Commission approval and that the legal issue had not been definitely settled 
in the courts. 
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Summary 


In summary, our investigation does not disclose the con- 
struction of any unauthorized main line facilities by Mis- 
sissippi. It does indicate, however, that by improved flow 
efficiency, use of higher pressures and utilization of con- 
struction cross-overs, Mississippi 
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has achieved added flow capacity. The approximate amount 
of the added flow capacity was reported in subsequent 
dockets and in annual reports of sales. 


Cuarence Unnevenr, Chief 
Bureau of Natural Gas 


* ial * * 
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UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
L. J. O’Connor, Jr., Charles R. Ross 
and Harold C. Woodward 


Docket Nos. G-17567, G-17984, G-18405, G-17832 


Arxawsas-Loutstana Gas Company,’ Intinois Powzr Com- 
PANY, St. Cares Gas Corporation, Lactepe Gas Com- 
pany, Complainant 


Vv. 


Mississrert RiveR FueL Corporation, Defendant 


Opinion No. 355 


Opinion and Order Allocating Capacity and Rejecting 
Proposed Settlement 


(Issued April 18, 1962) 
Swwter, Chairman: 


These proceedings involve applications filed by Ark-La 
(MidSouth), Illinois Power Company and St. Charles Gas 
Corporation under Section 7(a) of the Natural Gas Act 
and a complaint filed by Laclede Gas Company under Sec- 


1 Formerly MidSouth Gas Company. When reference is made to Arkansas- 
Louisiana as successor to MidSouth, it will be termed Ark-La (MidSouth) ; 
when reference is made to Arkansas-Louisiana as a separate recipient of gas, 
it will be termed simply Ark-La. 
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tion 5(a) of the Act against Mississippi River Fuel Cor- 
poration in order to obtain additional supplies of gas. 
Mississippi has capacity in excess of that presently avail- 
able to its utility customers. The principal question at issue 
is whether this capacity, or some of it, should be allocated 
to the utility customers, whereas it is now used to supply 
Mississippi’s direct sale industrial customers. The exam- 
iner in both a first decision issued September 13, 1960, and 
in a second decision issued December 1, 1961, after reopen- 
ing and further hearing, allocated all of this additional 
capacity to the utility customers except for 2,000 Mef for 
industrial pilot lights. The proceedings are now before 
the Commission 
14368 


on the exceptions filed by a number of parties * to the sec- 
ond decision. There is also before us a settlement agree- 
ment of Mississippi with six of its resale customers and the 
Public Service Commission of Missouri providing that Mis- 
sissippi increase its deliveries to its resale customers upon 
receiving certain quantities of gas from its subsidiary Mis- 
sissippi River Transmission Corporation (Tranmission), 
which, in turn, proposes to purchase additional gas from 
Natural Gas Pipeline Company of America. For the rea- 
sons set forth below, we are rejecting the proposed settle- 
ment. We are in basic agreement with the examiner’s allo- 
cation of Mississippi’s excess capacity, although we differ 
in the amount of gas to be allocated to Mississippi’s utility 
customers. We, therefore, find it necessary to consider 


2 Ark-La (MidSouth), Owens Illinois Glass Company, Mississippi River Fuel, 
Missouri Natural Gas Co., Missouri Rolling Mill Corporation, joint exceptions 
by Obear-Nester Glass Company, American Brake Shoe Company and Lewin- 
Mathes Company, joint exceptions by Granite City Steel Company, Alton 
District Manufacturer’s Association, American Steel Foundries, American Zinc 
Company of Illinois, Laclede Steel Company, National Lead Company, Olin 
Mathieson Chemical Corp., Pittsburgh Plate Glass Company, and C, K. 
Williams & Company, and the staff of this Commission, 
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the factual and legal problems involved and the proper 
allocation of Mississippi’s excess capacity. 


Mississippi, which began operations in 1929, has two 
parallel transmission lines, approximately 431 miles long 
extending from Perryville, Louisiana, where gas is de- 
livered primarily by United Gas Pipe Line Company. One 
line terminates in Missouri and the other in Illinois. It also 
has a transmission line extending from Perryville to the 
Woodlawn Field in Texas. Mississippi has been serving 
Ark-La’s (MidSouth) predecessors since 1929, but its prin- 
cipal sales take place in the vicinity of St. Louis, Missouri 
and East St. Louis and Alton, Illinois. 


After issuance of prior certificates, the Commission on 
September 2, 1952, issued an order authorizing Mississippi 
to construct and operate facilities designed to increase its 
capacity to 450,000 Mef per day, 11 FPC 1219; on August 
2, 1957, the Commission granted Mississippi a certificate 
authorizing an additional increase in capacity of 10,000 
Mef per day, 18 FPC 106. Because of increased system 
capacity achieved by operating improvements, this last 
order increased the capacity to 515,000 Mef, and a further 
order of October 14, 1958, 20 FPC 517, brought the capacity 
to 522,000 Mcf per day. In the present proceeding Mis- 
sissippi admits a daily system capacity of 524,000 Mcf, 
and the examiner has found a sustained dependable de- 
livery capacity of 534,000 Mef, of which not less than 447,- 
303 Mcf is deliverable in the St. Louis area. Actually the 


14369 
record shows that the system has been able to deliver even 
larger quantities for short periods. For instance, the sys- 
tem delivered 555,785 Mcf on the peak day of the 1958-1959 
heating season. 


Mississippi sells gas for resale to a number of customers 
including utilities and towns. As set forth in the tariff 
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the stated or firm demands of these resale customers is 
468,585 Mef, of which Laclede Gas Co. takes 330,000 Mef 
and Illinois Power Co. 57,202 Mef. Mississippi also sells 
gas to a number of direct industrial customers principally 
in the St. Louis area. It considers part of its industrial 
sales as ‘‘firm’’ sales, even though the contracts provide 
for curtailment, and part of these sales as interruptible. 
The examiner found that in the year 1960 Mississippi 
earned some $614 million more than its own allocated cost 
of service to those industrial sales. 


Because it failed to obtain the additional gas to which 
it believes it is entitled Laclede, Mississippi’s largest cus- 
tomer, filed its complaint under section 5(a) seeking a 
determination of Mississippi’s present capacity and relief 
from certain provisions of Mississippi’s tariff. Ark-La 
(MidSouth), Illinois Power and St. Charles, existing utility 
customers of Mississippi, also needing additional supplies 


of gas, applied under section 7(a). Laclede’s complaint 
and the 7(a) applications were consolidated and a hearing 
was held. 


In his first decision, issued September 13, 1960, the ex- 
aminer ordered Mississippi to increase the stated demands 
of its present utility customers by certain specified amounts 
that would, roughly, allocate Mississippi’s capacity over 
the present stated demands to its utility customers; he 
required Mississippi to file certain changes in its rate 
schedules providing for the allocation of excess gas to 
its general service buyers and for reduced overrun pen- 
alties; and he required the filing of applications for cer- 
tificates for facilities, which, he said, Mississippi had not 
received authority to construct. 


On January 10, 1961, Mississippi filed a petition for an 
order reopening the proceedings on the ground that the 
utilities’ gas supply situation had changed materially be- 
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cause of Transmission’s pipeline to the St. Louis area au- 
thorized by the Commission on November 29, 1960, 24 
FPC 1020, because of additional capacity of Laclede and 
because of the satisfaction of the application of Ark-La 
(MidSouth). On March 27, 1961, the Commission ordered 
that the proceedings be reopened for taking additional evi- 
dence on the needs of the utility customers, on the changes, 
if any, required in Mississippi’s tariff pertaining to the 
establishment of priorities of service between direct and 
resale customers, and on the supplies of gas available to 
Mississippi’s various customers. Hearings were held on 
seven days commencing May 31, 1961, and ending on July 
26, 1961. The examiner issued his second decision on De- 
cember 1, 1961. 
14370 

Apart from his charges that Mississippi had installed 
facilities without authorization,? the examiner strongly 
criticized it for failing to increase the supplies of gas avail- 
able to its utility customers while retaining its profitable 
service to its industrial customers. He noted that Trans- 
mission is now authorized to deliver effective December 
1, 1961, 63,750 Mef per day to Laclede and 11,250 Mef per 
day to Illinois Power, but Transmission’s price is 46.3 
cents per Mef on the basis of a 75 percent load factor in 
contrast to Mississippi’s own price of 31.7 cents per Mef 
at a 60 percent load factor. He did not consider Transmis- 
sion’s sale a satisfactory solution to the gas supply prob- 
lem particularly because of the higher costs, and pointed 
out that the evidence showed that Mississippi had refused 
to supply additional gas on the basis of rolled-in costs and 
had offered the ‘‘new subsidiary or nothing’’. 

The examiner did not agree with Mississippi’s conten- 
tions with respect to Laclede’s Lange storage field. Mis- 


*This matter was the subject of the Commission’s order of February 8, 
1962, and need not be further discussed here. 
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sissippi had argued that the St. Peter formation in the field 
was not being used to the maximum extent possible and 
that the Roubidoux formation will be able to supply greater 
volumes of gas on a peak day. The examiner thought that 
Laclede’s most recent first hand evidence was more per- 
suasive than Mississippi’s. 

The examiner’s solution to the gas supply question, as 
in his previous decision, was to allocate Mississippi’s ca- 
pacity available above the stated demands of its existing 
utility customers. From the daily capacity of Mississippi’s 
system of 534,000 Mef as found by him, he subtracted the 
present stated demands of the utility customers of 468,795 
Mef ‘ and an additional 2,000 Mef for industrial pilot light 
service leaving a balance of 63,205 Mef which he allocated 
to the utility customers generally in proportion to their 
stated demands as set forth in the table at page 10 of this 
opinion. As in his first decision, he generally increased 
the stated demands of the corporate utility customers. For 
instance, he gave an additional 45,500 Mef to Laclede rais- 
ing its stated demand to 375,500 Mef per day and 7,989 
Mef to Illinois Power raising its stated demand to 65,191 
Mef per day. As for the towns south of the St. Louis area,° 
he left their stated demands unchanged. Because Union 
Electric Company, Dupo, PUC Crossett and Ashley County 
were not parties, he reserved their volumes for six months 
pending the filing of applications by them. 

In connection with his allocation the examiner pointed 
out that Transmission is merely Mississippi’s agent, that 
Transmission has a present 


14371 
capacity of 140,000 Mef per day, of which Laclede and IIli- 
nois Power have contracted to purchase 75,000 Mef, that 


“Including 640 Mcf for City of Red Bud, Docket No, G-16504, 25 FPC 987. 
* Chester, Hazen, Altheimer, Augusta, Des Arc, Red Bud. 
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its capacity could be increased to 200,000 Mef per day, and 
that Transmission’s gas supplies can be made available 
to all of Mississippi’s customers if they are willing to pay 
the price. We may note that Transmission’s pipeline is 
an 18-inch diameter line which connects with the system of 
Trunkline Gas Co. in Clay County, north of Johnsonville, 
Illinois and extends approximately 94 miles westerly to 
the west bank of the Mississippi River in north St. Louis 
County. In so doing it makes deliveries both to Illinois 
Power and Laclede. As the examiner points out, we author- 
ized an interconnection between Transmission and the main 
line of Natural Gas Pipeline Company of America in Clin- 
ton County, Illinois * and an interconnection between Mis- 
sissippi and Transmission in Madison County, Illinois.’ 
In the latter order we recited: 


‘The purpose of the authorization is to permit Fuel 
and Transmission to make deliveries of natural gas 
to each other when such deliveries can assist in their 
respective system operations and can be made without 
curtailment or interruption of service to the markets 
of the party making such deliveries. Under the ex- 
change agreement, the party receiving deliveries there- 
under is obligated to return a like quantity of gas to 
the other party. The exchange of gas will provide 
added flexibility of operation and continuity of service 
for both Fuel and Transmission.”’ 


As in his prior decision the examiner required Missis- 
sippi to file modifications of its rate schedules. One is to 
provide that any buyer whose gas requirements have not 
been met by Mississippi will remain a general service buyer 


*Natural Gas Pipeline Company of America, —— FPC ——, Docket No. 
CP61-339, September 26, 1961. 


+ Mississippi River Fuel Corporation, —— FPC ——, Docket No. CP61-341, 
September 26, 1961. 
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under the F-1 Rate Schedule even if it obtains gas else- 
where. Another change is to be a revision of Mississippi’s 
F-1 Rate Schedule to provide for the apportionment of 
excess gas equitably among the remaining F-1 buyers. A 
third amendment would reduce the penalty on overrun gas 
which had formerly extended to $10 per Mef. The new pen- 
alty would be limited to $5 per Mef for takes in excess of 
3 percent of the stated demand. 


The examiner’s decision was followed by the exceptions 
which are listed in footnote 2 and which will be discussed 
below. 
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The settlement agreement was filed on March 27, 1962, 
by Mississippi under covering letter of the same date.* In 
addition to Mississippi it was signed by Laclede, Illinois 
Power, St. Charles Gas Corp., Ark-La (MidSouth), Union 
Electric Company, Missouri Natural Gas Company and the 
Public Service Commission of Missouri but not by any other 
customers of Mississippi. The crux of the settlement is 
the purchase by Mississippi of additional volumes of gas 
from Transmission and resale of the gas to its customers. 
This would be done in two steps—35,000 Mef per day effec- 
tive December 1, 1962, and an additional 30,000 Mef per 
day effective December 1, 1963. As a result of these pro- 
posed purchases Mississippi would increase the stated de- 
mands of many of its resale customers in two steps on the 
same dates. In the agreement Mississippi reserved 70,000 
Mef of gas per day for sales to its direct industrial cus- 
tomers. Deliveries to these customers would not be cur- 
tailed below this amount except when necessary to serve the 


*Thia followed a similar settlement proposal filed March 6, 1962, by 
Mississippi and a conference held on March 26, 1962, at the Federal Power 
Commission but without participation by the Commission’s staff except to 
call the mecting to order and state the staff’s position. 
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stated demands of the utility customers and to meet extraor- 
dinary conditions affecting the operations of the utility cus- 
tomers of Mississippi. Excess gas from Transmission 
would be made available by Mississippi to its utility cus- 
tomers. 


The proposed agreement specifically makes the increased 
stated demands given Mississippi’s utility customers con- 
tingent upon the sale of gas from N. atural to Transmission 
including the requisite certificate authorization, acceptance 
of the certificate, installation of the facilities and actual 
availability of the gas. Thus the agreement is predicated 
on future contingencies and would, if approved, bind us to 
issue certificates of public convenience and necessity for 
which applications have not been filed, much less hearings 
held or possible objections considered. This would, of 
course, be contrary to Section 7(c) of the Natural Gas Act 
providing for reasonable notice and hearing in certificate 
cases. 


In the covering letter to the proposed settlement agree- 
ment, Mississippi stated that its board of directors had 
voted to recommend to its stockholders a proposal that it 
merge with Transmission. It stated further that with the 
consummation of the merger, there would necessarily be a 
simplification of certain of its proposed rate schedules and 
it would make appropriate rate filings in that regard. Such 
a merger appears to be in the public interest because service 
and rates should not be affected by such an artificial cor- 
porate division. We are happy to see that the existing 
arrangement, which has not been proved to be practical, 
will be abandoned. This will make it unnecessary for the 
Commission to institute a proceeding under Section 5(a) to 
determine whether there is any discrimination between the 
customers of Mississippi and the customers of Transmis- 
sion. 
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Turning to the present record the principal issue then 
before us is whether Mississippi’s capacity, in excess of 
the stated demands of its utility customers should be allo- 
cated to these customers. Under the Natural Gas Act the 
questions are whether under Section 5(a) of the Act ‘‘any 
rate, charge, or classification’? or any ‘‘rule, regulation, 
practice or contract’’ of Mississippi is ‘‘unjust, unreason- 
able, unduly discriminatory, or preferential’? and whether 
under section 7(a) it is ‘necessary or desirable in the 
public interest” to direct Mississippi to sell additional nat- 
ural gas to the utility customers. In addition, under section 
16, we have ‘‘power to perform any and all acts, and to 
prescribe, issue, make, amend, and rescind such orders, 
rules and regulations as [we] may find necessary or appro- 
priate to carry out the provisions of [the] Act.” 


The needs of some of Mississippi’s utility customers for 


additional supplies of gas are shown as follows?’ 


Supply (Mcf) 
Present 
Stated Estimate Mcf 
1961-1962 Demand From Other Balance 
Company Mecf From Miss. Sources Needed 


62 EE eee 
Laclede 690,000 330,000 315,000 45,000 
Illinois Power 111,000 57,202 53,798" 0 
Ark-La 

(MidSouth) 31,000 26,140 4,860 
St. Charles 4,840 2,360 852 1,628 
Missouri Natural 33,700 24,000 9,700 


* Volumes are at 14.9 psia 60° F. 
© Laclede receives 63,750 Mcf from Transmission. 


4 Tilinois Power receives 11,250 Mcf from Transmission. 
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The record shows that Mississippi has not met the de- 
mands of its utility customers, and they have waiting lists 
of consumers desiring service. Laclede, whose contract 
with Mississippi is in terms for its full requirements, but 
has not been granted an increase in its stated demand by 
Mississippi since 1955. 


Meanwhile, Mississippi has been serving and has con- 
tinued to serve its direct industrial customers. In the thir- 
teen heating seasons from 1948-1949 to 1960-1961 the peak 
days of the so-called firm industrial customers have not 
varied greatly. The least demand was 58,710 Mcef in the 
last year and the greatest was 71,717 Mef in the year 1959- 
1960. Effective April 1, 1960, Mississippi’s contractual ob- 
ligations to its direct industrial customers were increased 
from a total of some 82,000 Mef per day to over 98,000 Mef 
per day. 
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While Mississippi continued to serve its industrial cus- 
tomers, the record shows that it would not extend addi- 
tional service to its utility customers except through Trans- 
mission at the high costs of a new pipeline. As noted above, 
the Commission authorized the Transmission project,” but 
in the light of the present record we are of the opinion that 
it was not in the public interest to establish this separate 
supplier of gas and to impose the high costs of the new pipe- 
line wholly on Laclede and Illinois Power. Ordinarily, the 
costs of pipeline extensions are “rolled-in’’ so that all cus- 
tomers bear the new costs consistent with the principles of 
cost allocation employed by the Commission. However, this 
proceeding is not a rate case * and we are in no position to 


” Trunkline Gas Co., et nl., 24 FPC 1020 (November 29, 1960). 


™%Laclede’s complaint was brought under section 5(a), but cost and rate 
levels are outside the scope of this proceeding. 
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consider the combined costs of Mississippi and Transmis- 
sion. 


On the basis of the record and within the scope of the 
proceeding we agree with the examiner that a remedy is 
required. Mississippi has retained and extended its service 
to its industrials including those served under contracts 
which it claims are firm but which are, in effect, interrupti- 
ble while its utility customers have been greatly restricted 
except for service through Transmission. Mississippi, in 
effect, has not performed its utility obligation to its utility 
customers including the domestic and commercial consum- 
ers served by them. As said in People ex rel. New York 
Gas Company v. McCall, 245 US. 345, “Corporations which 
devote their property to a public use may not pick and 
choose, serving only the portions of the territory covered 
by their franchises which it is presently profitable for them 
to serve... .” We are properly concerned with the end use 
of this gas. F.P.C. v. Transcontinental Gas Corp., 265 U.S. 
1. In our opinion, under the circumstances here presented, 
its ‘“‘practice or contract” is ‘unduly discriminatory or 
preferential’? under section 5(a) ; it is ‘necessary or desir- 
able in the public interest’”’ under section 7(a) that Missis- 
sippi supply additional capacity to its utility customers. In 
this regard, Mississippi must first give consideration to the 
requirements of its utility customers to meet the needs of 
domestic and commercial users of natural gas. See Pan- 
handle Eastern Pipe Line Co.,6 F.P.C. 196 (1947) ; 7 F.P.C. 
984 (1948); 9 F.P.C. 1330 (1950) ; 10 F.P.C. 328 (1951). 
Compare Panhandle Eastern Pipe Line Co. v. F.P.C., 232 
F. 2d 467 (CA 3). In the method of allocation we adopt 
we do so. 


The examiner’s allocation of 63,205 Mef, however, fails 
to take into account an important element: the require- 
ments of the resale customers include industrial sales. 
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There is no justification in the record for favoring the in- 
dustrial customers of the utilities over Mississippi’s direct 
industrial customers. The staff advocates an allocation 
of Mississippi’s capacity that would appear to avoid this 
difficulty (see Exhibit 101). 


14375 


The staff’s method, we think properly, takes into account 
the industrial requirements of the utility customers. The 
staff witness used as his basis the data obtained by cireulat- 
ing a questionnaire to Mississippi’s customers, direct and 
resale. He divided the peak day requirements of each 
resale customer into requirements for firm industrial sales 
and requirements for other sales. He then proceeded to 
allocate Mississippi’s capacity first to the resale customers 
for non-industrial use and then allocated the remaining 
eapacity to industrial users served both directly by Missis- 
sippi and upon resale by Mississippi’s customers. To do 
this he determined the non-industrial requirements to be 
supplied by Mississippi by substracting from total non- 
industrial requirements the requirements to be supplied by 
other sources of supply.** He determined the industrial 
requirements direct and resale to be supplied by Mississippi 
by deducting the non-industrial requirements from present 
system capacity and allocating the remaining capacity to 
Mississippi’s resale customers and to Mississippi’s direct 
sale customers in proportion to their industrial require- 
ments. He added each customer’s non-industrial require- 
ments to its portion of the firm industrial allocation to 
obtain a theoretical stated demand which he adjusted so 
as to give the resale customers at least their existing stated 
demands. His results were as follows compared with the 
examiner’s conclusions, the present stated demands, and 
the capacity of the system at 14.9 psia): 


™ Peak shaving, underground storage, and purchases from Transmission. 
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System Present Examiner’s Staff 
Capacity Stated Demand Allocation Allocation 
(Mef) (Mcf) (Mef) (Mef) 


St. Louis Area 


Laclede 330,000 375,500 339,245 
Illinois Power 57,202 65,1917 56,740° 
Union Electric 10,000 11,9007 13,772 
St. Charles 2,360 3,259* 3,229 
Dupo 675 9757 775 
Industrials 0 2,000 20,468 


eee 


Total 447,303 400,237 458,825 434,229 


Crossett Compressor 
Station to St. Louis 


Missouri Natural 
MidSouth (now Ark-La) 
Ark-La 

Chester 

Hazen 

Altheimer 

Augusta 

Des Arc 

Fort Smith Gas Corp. 
Red Bud 

Direct Industrials 


Total 71,697 


Total North of 
Crossett 519,000 530,626 
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South of Crossett 


Pub. Util. (Crossett) 2,000 2,750? 
Nat. Gas Improvement Dist. 
(Ashley Co.) 374 624° 


Total 15,000 2,374 3,374 
Total System 534,000 468,585 534,000 


1 Effective November 1, 1963. 

2 Reserved pending application. 

* Staff concedes an increase to the present stated demand of 57,202 Mcf. 
* Effective November 1, 1962. 

® Staff concedes an increase to the present stated demand of 1,068. 
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The staff’s method is reasonable and we shall adopt it 
here in slightly modified form as shown in Appendix A to 
this opinion. With respect to the area south of the Crossett 
Compressor station, there is more than enough capacity 
available. We shall, therefore, adopt the examiner’s allo- 
cation of 2,750 Mef to Public Util. (Crossett) and 624 Mef 
to Ashley County based upon the questionnaire. However, 
we agree with him that the gas allocated to these two cus- 
tomers and to Dupo and Union should be held in reserve 
six months pending their application under section 7(a). 


Mississippi has made vigorous objections to the exam- 
iner’s allocation, and indeed has opposed any allocation of 
the capacity devoted to industrial loads. Mississippi argues 
that the examiner’s decision will impair its ability to serve 
its industrial customers and compel it to enlarge its facili- 
ties in violation of Section 7(a) of the Act, that it is the 
service rendered, not merely a contract obligation, that is to 
be unimpaired, and that in any case the contracts show 
that the service rendered is firm service, not interruptible 
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as found by the examiner, whose decision would cause 
destruction of all industrial sales. 


Section 7(a) provides that ‘‘the Commission shall have 
no authority to compel the enlargement of transportation 
facilities” or “to compel such natural-gas company to estab- 
lish physical connection or sell natural gas when to do so 
would impair its ability to render adequate service to its 
customers’. The only difference between firm service and 
interruptible service is the utilities’ contractual right to cur- 
tail delivery of gas. If the utility has the right to curtail 
service then the customers receive and pay for interruptible 
service even if the right of curtailment is not exercised. 
The issue thus turns not on actual deliveries but on the 
type of service which Mississippi is obligated to render to 
its existing industrial customers. The language quoted by 
Mississippi as typical of its so-call “firm contracts” with 
its industrials provides in part that, *‘It is expressly under- 
stood and agreed that Seller does not guarantee to Pur- 
chaser a constant supply of gas, and the delivery of gas to 
Purchaser will be curtailed from time to time and on occa- 
sion may be completely interrupted.’? Our previous deci- 
sions cited by Mississippi** describing its direct industrial 
sales as ‘‘firm’’ obviously refer to earlier language that was 
different. In our opinion sales covered by such contracts 
are interruptible,* although ranking above sales covered 
by other contracts 
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containing language quoted by Mississippi to the effect 
that “Seller shall have the right to interrupt and discon- 


8 Mississippi River Fuel Corp., 5 FPC 206, 209 (1946) and 6 FPC 280, 
286-287 (1947). 

% However, in the rate schedule changes we prescribe below we classify them 
as ‘‘firm industrial’? to distinguish them from the sales that are more readily 
interruptible as indicated in the quote that follows in the text. 
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i tinue the delivery of gas hereunder at any time and 
' from time to time by giving two (2) hours prior notice 
. .% The service to Mississippi’s direct sale indus- 
trial customers, including the so-called firm customers, is 
thus interruptible and must be considered as such when 

: determining whether it has been impaired. 


Apart from the distinction between firm and interruptible 
service the allocation which we adopt herein will not result 
' in such a reduction in service to Mississippi’s industrial 
_ customers that service can be said to be impaired. In the 
| first place there appears to be substantially greater capacity 
' available in Mississippi’s system above the 534,000 Mef sus- 
tained capacity found by the examiner and used herein. As 
already noted the system delivered 555,785 Mef on the peak 
day of the 1958-1959 season. Further, some light is cast 
on the needs of the industrials by the emergency service 
rules effective for the period November 1, 1950, to Febru- 
ary 2, 1952, issued under the authority of the Commission’s 
opinion and order No. 198-A, 9 FPC 219. Under these rules 
Mississippi’s industrials would be curtailed to 24,855 Mef 
' per day where the system capacity is 350,000 Mef per day. 

In our opinion No. 198, July 27, 1950, 9 FPC 198, the nom- 
inal daily delivery capacity of the system was stated to be 
only 266,000 Mef and the system peak day in 1949 only 
300,000 Mef. Yet these emergency rules were accepted and 
did not prevent peak deliveries to the industrials from 
reaching 65,756 Mef on November 9, 1950. 

Finally, if Mississippi wishes to continue service to its 
industrial customers at a higher level of sales, it may be 
able to obtain more gas from Transmission, its subsidiary, 
with which it plans to merge. While Transmission is au- 
thorized by us to deliver 75,000 Mef per day to Illinois 
Power and Laclede, the record shows that its total capacity 
is 140,000 Mef per day, and by further compression facili- 
ties this could be raised to 200,000 Mef per day. Transmis- 
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sion could deliver gas to Mississippi’s industrial customers 
through Mississippi’s facilities or by delivering additional 
gas to Laclede which could decrease its takes from Missis- 
sippi by an equivalent amount. These transactions would 
require delivery of additional gas to Transmission, but the 
record indicates that Trunkline would be willing to increase 
its deliveries, and Natural Gas Pipeline of America would 
also like to supply gas to Transmission. Of course, this 
would require, as already indicated in connection with the 
settlement agreement, that certificate authority be obtained 
from this Commission and that all parties, including Trunk- 
line and Natural, could make the necessary showing. 


In our opinion, the allocation we are prescribing in the 
light of the indication in the record that the capacity of 
Mississippi’s system for short periods is greater than that 
found by the examiner and the fact that we are allocating 
some 25,000 Mef of gas per day to the industrial customers 
as firm industrial service, will avoid placing an undue 
burden on 
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Mississippi or force it to enlarge its facilities. Whatever 
rights Mississippi has under its ‘“ grandfather” certifi- 
cate,” its right to serve its industrial customers has been 
substantially retained when consideration is given to the 
non-firm nature of the service, the substantial capacity we 
are allocating to the industrials and the availability of gas 
from Transmission. 


Mississippi also argues that its utility customers do not 
need an additional gas supply. It says that Laclede and 
Illinois Power can obtain additional gas from Transmis- 
sion—at higher cost, of course. There is no reason to dis- 
cuss Mississippi’s arguments with respect to Illinois Power 
since we are not increasing its stated demand. As for 


7 Issued March 1, 1944, 4 FPC 535. 
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Laclede, we see no reason why we should relegate it to the 
more expensive gas particularly when it has taken some 
already. Furthermore, Mississippi says, Laclede has un- 
derestimated possible withdrawals from its Lange storage 
field. On this point we think that Laclede’s evidence, based 
upon the first hand knowledge of its facilities, is more per- 
suasive, and furthermore, Laclede would prefer to use 
storage capacity rather than capacity purchased from Mis- 
sissippi at a low load factor and therefore higher cost. 
With respect to Ark-La (MidSouth) Mississippi points to 
the fact that its stated demand was increased by 3,350 Mef 
effective October 3, 1960, and that it is able to meet all 
demands by the use of penalty gas at lesser cost than if its 
stated demand were increased. Mississippi argues that the 
requirements of St. Charles would be met except for its 
large industrial load and that Missouri Natural would use 
the additional gas to serve an interruptible load. In our 
opinion, penalty gas is no substitute for a stated demand 
as to its availability is questionable. The industrial and 
other requirements of St. Charles and Missouri Natural 
were taken into account in the staff allocation we are adopt- 
ing here and priority was given to the non-industrial loads 
of Mississippi’s customers. Furthermore, interruptible 
service would not be rendered by Missouri Natural on a 
peak day. We are thus treating all the industrial consum- 
ers, including those of Mississippi itself, on an equal basis. 


The staff’s proposed allocation was criticized by some of 
Mississippi’s utility customers. Laclede objects to the staff 
taking into account that the current needs of Laclede and 
Illinois Power have been satisfied in part by Transmission. 
Since the needs of these companies have been met to this 
extent, it was perfectly proper for the staff to take this fact 
into account. As already indicated we are not satisfied with 
the arrangement by which the more expensive pipeline gas 
is sold to Laclede and Illinois Power, but this is not a rate 
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case and the proper disposition of the rates of Mississippi 
and Transmission should be left to a later proceeding. Con- 
trary to the contentions of Illinois Power, it was entirely 
proper in 
14380 

this proceeding to give priority to each resale customer’s 
non-industrial load and to take into account Mississippi’s 
industrial load, for this load should not be treated as infer- 
ior to the industrial loads of the resale customers. Ark-La 
(MidSouth) objects to the examiner reserving a quantity of 
gas for four of Mississippi’s utility customers which did 
not participate in the proceeding. Our proceedings are 
designed to further the public interest. Although Union, 
Dupo, PUC Crossett and Ashley County were not partici- 
pants, the record shows that they are Mississippi’s cus- 
tomers and are in need of gas. Therefore, it is proper that 
gas be reserved for these customers for a reasonable time 
pending their application. 

Turning to the matter of rate schedule changes, we note 
that Mississippi objects to the examiner’s requirements. 
Among other changes he required that Mississippi file a 
rate schedule change providing that any buyer where re- 
quirements have not been met by it will remain a general 
service buyer under the F-1 Rate Schedule even though the 
buyer obtains gas elsewhere. Mississippi contends that the 
Commission would have to approve any such tariff change, 
including the reduction of a stated demand. We, therefore, 
agree with Mississippi’s contention that the examiner’s 
rate schedule change is not necessary. 

Mississippi objects to the examiner’s rate schedule change 
providing that excess gas on the system be sold to the F-1 
buyers. Mississippi says that this would make it impos- 
sible to stay above the 72 percent load factor requirement 
in Mississippi’s contract with United Gas Pipeline Com- 
pany. We think it more equitable to adopt the staff’s rate 
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schedule changes providing that excess gas be made avail- 
able on the basis of 50 percent to the resale buyers and 50 
percent to Mississippi’s direct industrial customers. 
Mississippi further objects to the examiner’s softening 
the overrun penalty which formerly ran up to $10 per Mef 
for overruns in excess of 1,000 Mef or 1 percent. Mississippi 
had already removed the 1,000 Mef limitation and permitted 
the taking of 2 percent of the stated demand in any billing 
month or for a total of 5 days by paying an additional 15 
cents per Mcf. Mississippi had further offered to exclude 
from the computation those days when the excess was less 
than 1 percent. We think that in this case a $10 per Mef 
penalty is too high. On the other hand, we think that the 
examiner’s preservation of the 1,000 Mef volume tolerance 
is unduly preferential to Mississippi’s small customers. 
We shall, therefore, adopt the scale of penalties recom- 
mended by the staff providing for the following payments 
in addition to the commodity charge: (1) 5.88 cents per Mef 


for the first 2 percent or 100 Mef whichever is greater, (2) 
$2 per Mef for volumes in excess of 2 percent but not over 
3 percent, (3) $5 per Mef for volumes in excess of 3 percent 
or 100 Mef, whichever is greater. 

Mississippi contends that the examiner has been biased 
and that decisions tainted with bias are invalid. We have 
seen nothing that would 


14381 
lead us to believe that the examiner was biased or that the 
examiner’s recital of the facts or his decision reflected bias. 
Since the present opinion and order adopts a substantially 
different approach, the question of bias is irrelevant, and 
it will not be necessary to discuss it further. 


The Commission finds: 
(1) Mississippi, having its principal place of business at 
St. Louis, Missouri, owns and operates a natural gas trans- 
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mission pipeline system located in the States of Texas, 
Louisiana, Arkansas, Missouri and Illinois, and by such 
operations Mississippi is engaged in the transportation and 
sale of natural gas in interstate commerce for resale for 
ultimate public consumption, subject to the jurisdiction of 
the Commission, and is, therefore, a natural-gas company 
within the meaning of the Act as found by the Commission 
in its order of March 1, 1944, Docket No. G-291, 4 FPC 535. 


(2) Laclede, Illinois Power, Ark-La and formerly Mid- 
South, St. Charles, Union, Missouri Natural, PUC Crossett, 
Dupo and Ashley County are each a person engaged in the 
local distribution of natural gas to the public and each pur- 
chases natural gas from Mississippi for resale for ultimate 
public consumption under the terms and provisions of Mis- 
sissippi’s FPC Gas Tariff, Original Volume No. 1. 


(3) The settlement proposal filed by Mississippi on 
March 27, 1962, is not in the public interest when considered 
in the light of the record in this proceeding. 


(4) The sustained dependable delivery capacity of Mis- 
sissippi’s system for future stated demand purposes is not 
less than 534,000 Mcef, of which not less than 447,303 Mef is 
deliverable in the St. Louis area. 


(5) Increasing the stated demands of each of Mississip- 
pi’s utility customers, to the extent and in the manner pro- 
vided in paragraphs (A) and (B) below, will not place an 
undue burden upon Mississippi and will not impair its 
ability to render adequate service to its customers. 

(6) It is necessary and desirable in the public interest 
that Mississippi make the changes in or additions to its 
FPC Gas Tariff Original Volume No. 1 set forth in the 
attached Appendix B. 


(7) It is necessary and desirable in the public interest 
that Mississippi be required to file applications for certifi- 
cates of public convenience and necessity for authority to 
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continue to serve such direct sales customers as it was not 
serving on the effective date of its ‘‘Grandfather’’ certifi- 
cate. 


(8) It is appropriate for the Commission to require that 
Mississippi file new or superseding service agreements con- 
taining the contract demands stated in paragraph (B) 
below. 

14382 


The Commission orders: 


(A) The settlement proposal filed by Mississippi on 
March 27, 1962, is hereby rejected. 


(B) The stated demands of the following customers of 
Mississippi shall be as follows with the reservation noted 
below: 

(Mef) 

Laclede 338,347 
Illinois Power 57,202 
Union Electric 13,757 
St. Charles 3,210 
Dupo 775 
Missouri Natural 33,521 
Ark-La (MidSouth) 31,000 
Ark-La 9,500 
Chester 1,501 
Hazen 558 
Altheimer 350 
Augusta 915 
Des Are 415 
Fort Smith Gas Corp. 2,700 
Red Bud 641 
Direct Industrials 24,608 
PUC Crossett 2,750 
National Gas Improvement Dist. 

(Ashley County) 624 
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The increases granted Union (3,757 Mef), Dupo (100 
Mef), PUC Crossett (750 Mcf) and Ashley County (250 
Mef) shall take effect only upon approval of applications 
filed by these customers within six months of the date this 
opinion and order becomes effective. Upon failure of any 
one or all of these customers to make timely application 
pursuant to Section 7(a) of the Act within said six-month 
period, or failure to support such application, such quanti- 
ties shall be distributed pro-rata to the utility customers 
and to the industrial group in the manner utilized herein, 
by substituting in columns 10 and 11 of Appendix A hereof 
the supported stated demands. Hearings concerning the 
7(a) applications of the four customers above shall omit 
the issue of gas supply, since this issue has been deter- 
mined herein. 


(C) Within 30 days Mississippi shall file the tariff 
changes set forth in Appendix B hereto. 


(D) Mississippi shall file an application or applications 
for certificates of public convenience and necessity for au- 
thority to continue to serve such direct sales customers as 
it was not serving on the effective date of its ‘‘Grand- 
father’’ certificate. 
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(E) ‘‘Mississippi shall file new or superseding service 
agreements containing the contract demands stated in para- 
graph (B) above.” 


(F) Exceptions not granted herein are hereby denied. 
By the Commission 
J. H. GuTrive 
Joseph H. Gutride, 
Secretary 


PST RES E 


arkansas-Louisiana Gas Company, et ale, Docket No. G-17567, et ale 
Allocation of Present System capacity of Mississippi River Fuel 
Corporation Among Its Utility and Direct Industrial customers 
Volumes in Mcf of 14.9 peia 60° F. 


Unavailable for Industries 
Requirements and Supply af Customers Among Present & Other Require- Industrial 


Present or Committed Whom Available ca) Must Be Allocated Committed ments To Be Available Sales of Direct Prescribed 
_Stated Demands 1/ _____Requirements Stated Supplied By System ae ota Utility Industrial Stated ALlocated 
Present 2/ Committed Jndusteiel Other otal Mississippi Other Total _Demanjs_ — Missiond Cal ustries Customers Customers Demands ca 
Mississipp® “oF er soa Lolmmpes | caeayCL) pee 
(2) & (3) (5) - (8) (12)=(10)-(11) &/ 6/  (20)&(11)4(14) — (15)&(16) 


@) Om miter Ge ats (7) 


ST. LOUIS AREA 
Utility Customers 
Village of Dupo 
TLlinois Power Co. 57,202 $7,202 
Laclede Gas Co. 61,300 
St. Charles Gas Corp. ren 
Union Electuric Co. 
Total 3T,eOe SK 
Industrial Customers 
Pilot Lights and Space 


37,208 


5,100 3 
45,2h3 
0. 


Total ea 
TOTAL = ST. LOUIS AREA > 36,308 433,533 


CROSSETT COMPRESSOR 
STATION TO ST. LOUIS 
Customers 
City of aAltheimer 
arkansas-Lovisiana 
Gas Co. 
City of augusta 
City of Chester 
Town of oe arc 
Fort Smith Gas Corpe 
532 57 
) 31,000 2,000 
Missouri Natural Gas Co. 33,400 33,700 
Chty of Red Bud 
Total “Ch, 932 , 
Industrial Customers 
Pilot Lights and Space 
Heating Sui i 


Operations 
Total 859 
TOTAL — CROSSET COMPRESSOR 
STATION TO ——_ 
St. Louis 13,060 2,12 2a "7,156 
5, 0L7 


TOTAL — NORTH OF CROSSETT 
COMPRESSOR STATION 1,062 8=©—- 2,12 125,019 


Where no increase in stated demand is warranted. 

Fifteenth Revised Sheet No. 25 to Mississippi's Tariff Original Volume No. 1 effective December 2, 1961. 
Exhibit Nos 101, Schedule 4 adjusted to reflect supplemental responses, Exhibit No. 100. 

Tllinois Power Co, et ale, Docket No. G-11857, et ale, 21 PPC 190. 

City of Red Bud, Illinois, Docket No. G=1650L, 25 FPC 987. 

Column 13 allocated on basis of Colum h. 
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14385 
APPENDIX B 


Tanirr CHANGES 


Restatement of General Terms and 
Conditions No. 7—Priority of Services 


. PRIORITY OF SERVICE: 


7.1 Firm Service. Firm Service rendered by Seller to 
its Buyers’ Stated Demands shall have priority over all 
other servies rendered by Seller. 


7.2 Firm Industrial Service. Firm Industrial Service* 
rendered by Seller to its direct industrial customers 
shall have priority over all interruptible service ren- 
dered by Seller. 


7.3 Interruptible Service. Interruptible Service rendered 
by Seller to its Buyers and direct industrial customers 
shall be the first to be curtailed in the event the demands 
on Seller’s system for firm service and firm industrial 
service shall exceed available deliverable supplies. 


7.4 Rendering of Interruptible Service. Interruptible 
Service shall be deemed to be volumes required by Buy- 
ers in excess of Stated Demands and by direct industrial 
customers in excess of an aggregate volume of 25,000 
Mef per day (excluding sales south of Seller’s Crossett 
Compressor Station). Such volumes which Seller’s 
system can deliver on any day in excess of the sum of 
25,000 Mef plus that portion of the total Stated Demands 


1 Definition under General Terms and Conditions No. 15 


Firm Industrial Service: Firm Industrial Service is deemed to be volumes 
required by Seller’s direct industrial customers for pilot lights, space 
heating and such uses required in specific instances to prevent physical 
damages in the aggregate volume of 25,000 Mcf per day. 
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of its Buyers currently being delivered shall be made 
available on the basis of 50 percent to Buyers and 50 
percent to direct industrial customers. 


Rate Schedule I-1 
Interruptible Gas Service 
. AVAILABILITY: 


This rate schedule is available to any purchaser (here- 
inafter called Buyer) receiving service from Mississippi 
River Fuel Corporation (hereinafter called Seller) un- 
der Rate Schedule F-1. 
14386 
. APPLICABILITY AND CHARACTER OF 
SERVICE: 


This rate schedule shall apply to all natural gas deliver- 
ed by Seller to Buyer on an interruptible basis in excess 
of Buyer’s Stated Demand upon request by Buyer pur- 
suant to Section 7.4 of the General Terms and Condi- 
tions. 


. RATE: 
26.88 cents per Mef. 
. MINIMUM BILL: 
None. 
. HEAT CONTENT ADJUSTMENT: 


If the average heating value of the gas delivered during 
any month is more than 1,005 Btu per cubic foot or less 
than 995 Btu per cubic foot, the rate shall be increased 
at the rate of 0.78 percent or decreased at the rate of 
0.78 percent for each 10 Btu above 1,005 or below 995 
Btu per cubic foot. 
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. MEASUREMENT BASE: 


Refer to Section 1 of the General Terms and Conditions. 


. GENERAL TERMS AND CONDITIONS: 


The General Terms and Conditions are part of this rate 
schedule. 


Restatement of Section 6 of Rate Schedule F-1 


. PAYMENT FOR VOLUMES EXCEEDING STATED 
DEMAND: 


(a) Volumes taken in excess of the Stated Demand shall 
be presumed to be delivered under Rate Schedule I-1 
except when Seller is providing only Firm Service and 
Firm Industrial Service pursuant to Sections 7.1 and 
7.2 of the General Terms and Conditions. 


(b) For each day when Seller is not rendering Inter- 


ruptible Service pursuant to Section 7.3 of the General 
Terms and Conditions that the volume of gas taken by 
Buyer exceeds the Stated Demand, Buyer shall pay for 
such excess in addition to the commodity charge other- 
wise applicable as follows: 
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For any part or all of the first 2 percent or 100 Mef, 
whichever is greater, 5.88 cents per Mef. 


Volumes in excess of 2 percent but not over 3 percent, 
$2 per Mcf (for buyers whose stated demand is over 
5,000 Mef). 


Volumes in excess of 3 percent or 100 Mef, whichever 
is greater, $5 per Mef. 


(c) The payment for volumes of gas taken in excess of 
the Stated Demand on days when Seller is not rendering 
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Interruptible Service pursuant to Section 7.3 of the 
General Terms and Conditions does not grant Buyer 
the right to take such excess volumes, nor shall such 
payment exclude or limit any other remedies available 
to Seller against the Buyer for failure to limit the quan- 
tity of gas taken to its Stated Demand. 


UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., Charles R. Ross and 
Harold C. Woodward. 


Docket Nos. G-17567, G-17984, G-18405, G-17832 


Arxansas-Loutstana Gas CoMPANY 
Txurois Power CoMPaNny 
Sr. Cxarres Gas CoRPORATION 
Lacteve Gas Company, Complainant 


Vv. 


Mississrer1 River Fue, Corporation, Defendant 


Order Modifying Opinion and Order, Denying Rehearing, 
and Denying Motions 


(Issued June 15, 1962) 


The Granite City Group of Interveners,’ Owens Illinois 
Glass Company, Laclede Gas Company, Missouri Natural 
Gas Company, and Arkansas-Louisiana Gas Company, as 
suecessor to MidSouth Gas Company (Ark-La, MidSouth), 
have filed applications for rehearing of the Commission’s 


1Granite City Steel Company, American Steel Foundries, Inc., American 
Zine Company of Illinois, The Dow Metal Products Company, Laclede Steel 
Company, Olin Mathieson Chemical Corporation, National Lead Company, 
Pittsburgh Plate Glass Company, C. K. Williams & Company. 


184 


(14487) 


Opinion and Order No. 355, issued April 18, 1962. Both 
Owens Illinois and the Granite City Interveners have re- 
quested stay of our order. Missouri Natural and Laclede 
have responded to the Granite City motion for a stay. Mis- 
sissippi River Fuel Corporation has filed a motion to file 
an answer to the applications for rehearing and motions to 
stay, and on May 17, 1962, has filed certain tariff sheets in 
purported compliance with our order. 


In our opinion and order we found that Mississippi had 
capacity to deliver natural gas in excess of that available 
to its firm utility customers. We found that this excess 
capacity was being used in part to serve the company’s 
direct industrial customers under contracts which we found 
provided for interruptible service. Because of the needs 
of the utility customers we allocated an additional portion 
of Mississippi’s capacity to them leaving with the industrial 
customers 25,000 Mcf per day of Mississippi’s firm capacity. 


14487 


The Granite City Interveners and Owens Illinois contend 
that we have improperly impaired Mississippi’s service to 
them. We are of the opinion that their principal arguments 
are answered by the considerations expressed in our Opin- 
ion No. 355. However, we note that Owens Illinois contends 
that in reducing the amount of firm gas available for Mis- 
sissippi’s industrial customers we held that the controlling 
question is not the service actually rendered, but the type 
of service which Mississippi is contractually obligated to 
render. We recognize that the question under Section 7(a) 
of the Gas Act is one of ‘‘service”, but what we endeavored 
to explain was that the concept of “service’’ in this connec- 
tion includes the obligation and whether such service is 
“firm”? or ‘‘interruptible’’ necessarily depends on the con- 
tract terms. Sunray Mid-Continent Oil Co. v. F.P.C., 264 
US. 137, cited by Owens Illinois involved a different ques- 
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tion, 7.€-, whether ‘‘service”’ under section 7(¢) which an 
applicant for a certificate was willing to perform was lim- 
ited by 2 contractual term of 20 years. 


Owens Illinois contends further that the end result of 
the order accompanying Opinion No. 355 insofar as it 
increases the stated or contract demands of Mississippi’s 
utility customers simply means that the utility customers 
receive additional gas which may be diverted to any use, 
that is, residential, commercial or even additional industrial 
sales, and that there will be an impairment of service to the 
industrial customers of the utilities in the St. Louis area. 
In our opinion and order we allocated available supplies 
first to the domestic and commercial customers of the utility 
customers of Mississippi. The remaining firm gas we allo- 
cated to the industrial customers of Mississippi and of the 
utilities on the basis of their requirements. As it happened 
the industrial customers of Mississippi, requiring 61,202 
Mef per day, received an allocation of 24,608 Mcf per day ‘s 
while the utility customers requiring 64,017 Mef per day for 
industrial service received 25,740 Mef for this purpose, 40.2 
percent of requirements in each case. The record shows the 
industrial and non-industrial requirements of Mississippi 
and its customers, and we have allocated the gas on that 
basis. 


In connection with the availability of gas to Mississippl, 
we may note, as did Owens Illinois, that Mississippi and its 
subsidiary, Mississippi River Transmission Corporation, 
have filed an application on May 15, 1962, jn Docket No. 
CP61-341 by which Transmission proposes to sell 35,630 
Mef of gas per day to be purchased from Natural Gas Pipe- 
line Company of America. It appears from the application 
that a large part of this gas will be available for delivery to 


—_——_— 


2 Rounded off to 25,000 Mef per day for the purposes of the Tariff. 
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Mississippi’s industrial customers. While we do not intend 
to prejudge this proceeding, it supports our statement in 
the opinion concerning the possibility of aditional gas from 
Transmission. 


14488 


The Granite City Interveners refer to our discussion 
(p. 12) of past emergency service rules which under certain 
conditions would curtail service to Mississippi’s industrial 
customers to 24,855 Mef per day yet did not prevent peak 
deliveries to them from reaching 65,756 Mcf on November 
9, 1950. The Granite City Interveners point out that the 
limitation does not appear in our orders of July 17 and 
August 22, 1950 (9 FPC 198 and 219) and suggest that the 
rules were not in effect on November 9, 1950. We may note 
that our order of October 31, 1950, 9 FPC 1187, allows the 
emergency rules to take effect. These are stated in the 
order to be Original Sheets Nos. 18a, b, and ¢ to its F-P.C. 
Gas Tariff Original Volume No.1. Original Sheet No. 18a, 
a part of this record, provides that ‘‘in order to protect the 
connected loads of the domestic and commercial customers 
of each Buyer, Seller and each Buyer shall curtail its indus- 
trial customers to the extent that Seller and each Buyer 
shall be entitled to receive the following maximum quanti- 
ties of gas under different conditions of system capacity.” 
Thereafter it is shown that where the system capacity is 
350,000 Mef, the Seller, that is Mississippi, is limited to the 
24,850 Mef per day referred to in our opinion (p. 12). 
Original Sheet No. 18a was superseded by First Revised 
Sheet No. 18a on February 2, 1952. 


Both Owens Illinois and the Granite City Interveners 
allege that the Tariff changes attached to our order limit 
Mississippi’s firm industrial service to specific uses which 
reduces it to less than 5,700 Mef per day. The purpose of 
our definition of firm industrial service appended to Sec- 
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tion 7.2 of the tariff changes was to insure that the firm 
industrial gas was delivered at various priority levels. To 
avoid ambiguity the definition will be amended as follows: 


Firm Industrial Service: Firm Industrial Service is 
deemed to be volumes required by Seller’s direct indus- 
trial customers not in excess of the aggregate volume 
of 25,000 Mcf per day with priority for pilot lights, 
space heating and such uses required in specific in- 
stances to prevent physical damage. 


Owens Illinois also contends that the Commission should 
find that firm industrial service presently supplied and to 
be supplied by Mississippi should be rendered on a non- 
discriminatory basis in the event that the requirements of 
Mississippi’s direct industrial customers exceed available 
deliverable supplies after delivery of the stated demands 
of the utility customers. Our amendment above to the defi- 
nition of firm industrial service should assist in alleviating 


this problem. Furthermore, we shall require that when 
Mississippi delivers gas to its direct industrial customers, 
it shall do so on a non-discriminatory basis particularly with 
reference to that gas in excess of that required for pilot 
lights, space heating and the prevention of physical damage. 


14489 

Missouri Natural Gas Company, Laclede Gas Company, 
and Ark-La (MidSouth) contend that the increases in de- 
mands for gas applicable to them should not become effec- 
tive prior to December 1, 1962. These three customers of 
Mississippi argue that they are not able to use the gas 
before that date but nevertheless will be required to pay 
a demand charge. The question here is how to treat the 
summer months of 1962 with respect to the new service to 
the utility customers. Of course, in 1963 and succeeding 
years the utility customers will be required to pay a demand 
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charge for the new gas even in those months when they 
are unable to take their full allocation. In the first year, 
however, it would not seem equitable to place the entire 
burden of this additional capacity made available by our 
opinion on the utility customers before the height of the 
heating season. On the other hand Mississippi is required 
to hold this additional capacity available and cannot dis- 
pose of it on a firm basis but can dispose of it on an inter- 
ruptible basis to industrial customers. We think that an 
equitable solution would be to require that the increased 
demands of the utility customers be made effective October 
1, 1962. Beginning with that month the space heating load 
of the utility customers would become a significant factor 
although the peak would not be reached until later in the 
season. 


In the motion filed May 16, 1962, the Granite City Inter- 
veners requested stay of our order until further authoriza- 
tion or until the order has been approved by an appropriate 
court. The request for a stay made by Owens Illinois in 
its application for rehearing was similar. Missouri Nat- 
ural and Laclede have opposed the Granite City motion 
citing the need of their customers for the gas, which the 
Commission’s order allocated to them. The stay requested 
would result in irreparable injury to Mississippi’s utility 
customers who are the victims of the existing unlawful 
allocation. The stay is therefore denied. 


Mississippi’s combined motion for authority to file an 
answer to the applications for rehearing and motions for 
stay is not proper and must be denied, for there is no 
provision in our rules for such a filing. 


The Commission further finds: 


(1) The assignments of error and grounds for rehearing 
set forth in the applications for rehearing of the Granite 
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City Interveners and Owens Illinois present no facts or 
principles of law which were not considered by the Com- 
mission when it issued its Opinion No. 355, or which having 
now been considered warrant any change or modification 
of the said opinion except as specified below. 


(2) The requests for stay filed by the Granite City Inter- 
veners and Owens Illinois should be denied. 


(3) The motion of Mississippi to file an answer to appli- 
cations for rehearing and requests for stay should be denied. 


14490 


(4) The requests of Missouri Natural, Laclede and Ark- 
La (MidSouth) for an effective date of December 1, 1962 
with respect to increases in demands should be denied, but 
the date should be October 1, 1962. 


The Commission orders: 


(A) The applications for rehearing filed in the above- 
entitled proceedings by the Granite City Interveners and 
Owens Illinois are hereby denied except as specified below. 


(B) Paragraph (E) of our order of April 18, 1962 is 
hereby amended to read as follows: ‘‘Mississippi shall file 
new or superseding service agreements to be effective Octo- 
ber 1, 1962 containing the contract demands stated in para- 
graph (B) above.”’ 


(C) Inserving its direct industrial customers Mississippi 
shall give priority to requirements for pilot lights, space 
heating and the prevention of physical damage and its serv- 
ice shall be non-discriminatory with respect to the cus- 
tomers served. 


(D) The definition of Firm Industrial Service appended 
to Section 7.2 of the tariff changes required to be filed by 
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paragraph (C) of our order shall be amended as specified 
in the text of this order. 


(E) The requests for stay filed by the Granite City Inter- 
veners and Owens Illinois are hereby denied. 


(F) The motion of Mississippi to file an answer to appli- 
- cations for rehearing and requests for stay is hereby denied. 


By the Commission. 
J. H. Gurawe 
Joseph H. Gutride, 
Secretary 
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QUESTION PRESENTED 
‘In the opinion of Intervenors, the question presented on 
this appeal is the following: 


Was the Respondent warranted in finding that the ability 
of a pipeline to serve natural gas to its direct industrial 


customers would not be impaired, considering the non-firm 
nature of that service, the firm capacity allocated to that 
service by Respondent’s order and the availability of other 
natural gas for that service. 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or CotumsBia Circuir 


No. 17,150 
Granite Crry Stee, Company, ET AL., Petitioners, 
v. 


FrperaL Power Commission, Respondent. 


No. 17,151 
Owens-Ituinois Guass Company, Petitioner, 
v. 


FrperaL Power Commission, Respondent. 


On Petition for Review of Orders of the Federal Power Commission 


BRIEF FOR INTERVENORS LACLEDE GAS COMPANY, 
MISSOURI NATURAL GAS COMPANY, AND 
ST. CHARLES GAS COMPANY 


STATEMENT * 


Intervenors are public utilities purchasing natural gas 
from Mississippi River Fuel Corporation (Mississippi) 
which they resell in Eastern Missouri. 


1To avoid repetition, Intervenors adopt the statement in Respondent’s 
brief, pp. 2-8. 
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Intervenor Laclede Gas Company is a Missouri corpora- 
tion which is engaged as a public utility in the sale and 
distribution of natural gas to customers in the City of St. 
Louis and in St. Louis County, Missouri. Laclede as a 
Missouri publie utility is required, insofar as possible, to 
meet all demands for natural gas within its franchise area. 
Laclede is Mississippi’s largest utility customer, and for 
many years Mississippi and its affiliates have provided 
Laclede’s sole source of natural gas. 


Throughout the period since 1945, Laclede experienced 
a steadily growing demand for natural gas in its service 
area which it could not meet from its existing supply. As 
Respondent found (R. 14373) : 


“The record shows that Mississippi has not met the 
demands of its utility customers, and they have waiting 
lists of consumers desiring service. Laclede, whose 
contract with Mississippi is in terms for its full require- 
ments, has not been granted an increase in its stated 
demand by Mississippi since 1955.” 


Accordingly, Laclede in 1959 filed its complaint under 
Section 5(a) of the Natural Gas Act seeking a determination 
of Mississippi’s existing pipeline capacity and relief from 
a number of provisions in Mississippi’s tariff which unduly 
discriminated against Laclede and the other utility cus- 
tomers in favor of Mississippi and its non-regulated direct 
sale customers. Simultaneously, certain of Mississippi’s 
other utility customers” filed applications under Section 
7(a) of the Natural Gas Act seeking additional supplies of 
gas from Mississippi. 


Intervenor Missouri Natural Gas Company (Missouri 
Natural) is engaged as a public utility in the sale of and 
distribution of natural gas to customers in numerous cities 
and towns located in an area along the eastern border of the 
State of Missouri and extending south from the edge of the 
Metropolitan area of St. Louis to the Arkansas-Missouri 


2 Including St. Charles Gas Company, intervenor herein. 
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border, all in the State of Missouri. Missouri Natural’s 
only source of natural gas supply is provided by Missis- 
sippi, and Missouri Natural is Mississippi’s third largest 
utility customer (R. 14384). Missouri Natural for many 
years has been unable to obtain sufficient gas from Missis- 
sippi to meet its utility obligation, and has incurred sub- 
stantial penalties for overrunning its entitlement under 
Mississippi’s tariff. 

Intervenor St. Charles Gas Company (St. Charles) is a 
Missouri corporation and a gas utility and distribution 
company which purchases its entire natural gas supply from 
Mississippi and from that pipeline’s subsidiary, Mississippi 
River Transmission Company (Transmission), for distribu- 
tion and resale in the City of St. Charles, Missouri, and its 
environs. For many years St. Charles had been unable to 
purchase from Mississippi the additional volumes of gas 
required to meet its public utility service obligation in its 
distribution area (R. 14374). 


The Commission in its opinion herein (R. 14363) allocated 
the natural gas transmission capacity of Mississippi so as to 
increase the stated demand of these intervenors (as well as 
others of Mississippi’s utility customers) in varying 
amounts to reflect their requirements for additional firm 
pipeline gas for resale to residential and commercial 
customers. 


When this appeal was taken from Respondent’s order, 
Intervenors were permitted to intervene by this Court, and 
this brief is filed in support of the Commission’s order.* 


SUMMARY OF ARGUMENT 


Petitioners’ allegations of aggrievement or injury by rea- 
son of the orders here under review are without merit. An 
additional supply of natural gas for industrial use has been 
acquired by Petitioners since the issuance of the challenged 


3This single bricf is filed by Intervenors in both cases as permitted by 
the Court’s order of August 23, 1962. 
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orders. While available now on a temporary basis, there is 
every likelihood that an even greater supply of natural gas 
will soon become available to Petitioners on a permanent 
basis. Moreover, in view of Respondent’s admittedly con- 
servative estimates of total pipeline capacity available to 
the St. Louis area, Petitioners’ present permanent supply 
of natural gas appears wholly adequate to their needs. 


Respondent’s orders properly terminated Mississippi’s 
long-continued discriminatory practices found to exist in 
violation of Section 5(a) of the Natural Gas Act and do 
nothing more than lend substance to the provisions of Peti- 
tioners’ gas supply contracts, under which industrial service 
is subordinated to the needs of utility customers. Such 
orders cannot be viewed as unreasonable in view of Missis- 
sippi’s paramount obligation to its utility customers, its 
past history of curtailment of industrial customers its 
contract right so to curtail and its right unilaterally to can- 
cel industrial service upon six months’ notice. 


Whether Respondent’s orders can be said to impair 
Mississippi’s ability to render adequate service, within the 
meaning of Section 7(a) of the Natural Gas Act, is a factual 
determination for the informed judgment of the Commis- 
sion. Respondent has exercised that judgment, and its 
orders here on review clearly recognize the rights of Missis- 
sippi’s customers to receive adequate service as well as the 
rights of its public utility customers to receive such service 
on a non-discriminatory basis. They are wholly consistent 
with court approved exercises of its administrative 
judgment. 


Finally, the record herein provides abundant support for 
Respondent’s conclusion that new or increased gas service 
from Mississippi had been made available to Petitioners on 
an unduly preferential basis and that sound regulation 
required Respondent’s orders eliminating this highly dis- 
criminatory practice. 
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ARGUMENT 


L THE ESSENTIAL GAS REQUIREMENTS OF MISSISSIPPI'S INDUSTRIAL CUS- 
TOMERS ARE NOW BEING MET, AND WILL CONTINUE TO BE MET FOR THE 
FORESEEABLE FUTURE. 


A. Assuming Arguendo, that Mississippi Could Not Meet Peti- 
tioners’ Minimum Requirements With Its Existing Facilities, 
Petitioners Would Not Necessarily Be Injured Because of the 
Existence of Alternative Supplies. 

The injury which Petitioners claim from Respondent’s 
order is remote and speculative, for the overwhelming prob- 
ability is that Petitioners will receive all of the natural gas 
which they want and can use for the indefinite future. Thus, 
Petitioners’ contentions may very well be moot, and in any 
case their claim that Respondent has acted in an arbitrary 
fashion to their injury should be evaluated in the light of the 
actual available natural gas supply, both present and pros- 
pective, in the St. Louis area. 


As Intervenors pointed out in their oppositions to Peti- 
tioners’ motion for a stay of the Commission’s order filed 
earlier in these proceedings, Petitioners have admitted that 
they intend in the near future to utilize the six-month cancel- 
lation provision in their contracts with Mississippi so as to 
be able to obtain their entire natural gas requirements from 
another supplier. (Owens-Illinois Br. 12, 13; Granite City 
Br. 23). This supplier is a proposed pipeline company, 
Oklahoma-Illinois Gas Company, which seeks to transport 
large additional amounts of natural gas to St. Louis to meet 
the full requirements of Petitioners and Mississippi’s other 
industrial customers with whom it now has firm sale 
contracts. 


It should be borne in mind that the past gas shortages in 
the St. Louis area have existed only during the winter heat- 
ing season running from approximately December Ist 
through March 15th of each year. At other times, there 
has been ample gas to supply all customer requirements, 
both utility and industrial, as a result of the great reduction 
in the heating load. (R. 263). 
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Respondent’s order (R. 14379) here recognizes that Mis- 
sissippi’s subsidiary, Transmission, has substantial excess 
capacity in its already constructed line, and that by pur- 
chasing additional Transmission gas, Mississippi would be 
able to meet whatever winter peak requirements of its 
industrial customers could not be met by gas transported 
through its own facilities. See infra, pp. 7-8. 


Laclede also pointed out in its response to the motions 
for a stay that Transmission and Mississippi had then 
pending (Docket Nos. CP62-243, e¢ al.) applications seek- 
ing authorization to deliver to Mississippi approximately 
35,000 Mef of additional natural gas to serve the require- 
ments of Mississippi’s customers (primarily industrial) 
during the 1962-63 heating season with gas supplied by 
Natural Gas Pipeline Company of America. Respondent 
in a subsequent order (reprinted Owens-Illinois Br. 32; 
Granite City Br. 35a) has granted temporary authoriza- 
tion for the delivery of these additional volumes into the 
St. Louis area, so that the industrial customers are ad- 
mittedly being fully supplied during the present heating 
season. Respondent has since consolidated the Mississippi 
and Transmission applications with a further application 
by Natural Gas Pipe to supply an additional 30,000 Mef 
for the coming heating season, as well as the Oklahoma- 
Illinois application and an application by Panhandle East- 
ern Pipeline Company, all seeking to supply the existing 
and projected demands for additional natural gas in the 
St. Louis area for the indefinite future. It follows that the 
long famine of gas supply in St. Louis has become or soon 
will become a feast of abundance, with pipeline companies 
vying for the privilege of meeting any unsatisfied demand 
which may now exist in this market area. 


Petitioners argue that nonetheless they may be injured 
by regulatory delay in authorizing any additional supply 
which might be necessary to meet their minimum require- 
ments. It is true that Respondent’s authorization for the 
additional deliveries by Transmission expires on November 
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30, 1963, and thus would not be available for the 1963-64 
heating season. However, it is virtually inconceivable that 
Respondent would deny any existing customer in the St. 
Louis area needed gas supplies in view of the fact that 
several established pipelines are seeking to sell gas within 
this area, including suppliers such as Panhandle and Trans- 
mission which have existing facilities entering or running 
close to the area, where the additional supplies, if actually 
found necessary, could be made available in a short time 
and for relatively small investment. It follows that Re- 
spondent can be expected to take whatever steps are neces- 
sary to insure that the industrial customers’ needs are met, 
pending the time when it can make a definite decision in 
the consolidated proceedings selecting one or more of the 
contending suppliers to serve such additional market as 
exists. Petitioner Owens-Illinois has recognized this in 
stating in its Reply to the oppositions to its stay motion 
herein (p. 11): 
«* * © it should be noted that the gas supply problem 
facing the industries and the utilities in the St. Louis 
area relates primarily to the coming winter only. Ap- 
plications now pending before the Commission will 
undoubtedly be processed in sufficient time to make 
the needed volumes of gas available thereafter.” 


Respondent’s order (R. 14379) in reallocating Missis- 
sippi’s gas supply so as to increase utility stated demands 
was expressly based on the availability of excess gas on the 
Mississippi-Transmission system (see further, infra, p. 
8). Given this admitted fact, there was nothing arbitrary 
or capricious in Respondent’s action, and, we submit, it 
was in fact required by the public interest and should be 
sustained. 

B. Petitioners Have Not Shown That Mississippi Would Be Un- 


able To Provide Them Adequate Service Under Respondent's 
Order. 


Furthermore, as Respondent recognizes, it is unlikely 
that the service to the industrial customers will be sub- 
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stantially “impaired,” even apart from the additional sup- 
plies available from Transmission or the other pipelines. 
Mississippi’s system, as Respondent has found (R. 14379), 
can deliver substantially greater amounts of gas on peak 
periods to the St. Louis area than the 534,000 Mef found 
by Respondent as its year-round sustained capacity. Peti- 
tioners’ peak demands are not coincident, so that they will 
seldom if ever need the total of their requirements at one 
time (R. 13262). Accordingly, there can be little doubt that 
Mississippi will actually be able to supply its industrial 
customers with considerably greater volumes of firm gas 
during peak demand periods than the 25,000 Mefd limita- 
tion (prior to existing temporary authorization) which is 
based on the Respondent’s highly conservative capacity 
figure of 534,000 Mcfd. Finally, the record shows * that 
many of the industrial customers have standby fuel facili- 
ties which could be used during peak periods to supply a 
part of their minimal requirements, thus enabling these 
companies as a whole to maintain operations at a higher 
level during such periods. 


Accordingly, it is by no means certain that the industrial 
customers would be injured by the restrictions imposed by 
the Commission in the proposed tariff modifications, even 
assuming that no additional supply of gas could be made 
available to the Mississippi system for the winter period. 


I. RESPONDENT UNDER SECTION S(a) OF THE NATURAL GAS ACT PROPERLY 
AND LAWFULLY TERMINATED MISSISSIPPI'S LONG-STANDING DISCRIM- 
INATION AGAINST THE UTILITIES AND THEIR DOMESTIC AND COMMER- 
CIAL CUSTOMERS. 


A. Mississippi for Ten Years Has Served Its So-Called Firm 
Industrial Customers On An Interruptible Basis. 
Mississippi’s service to its so-called firm industrial cus- 
tomers has been a fully interruptible and cancellable serv- 
ice, both as a matter of fact and contract, since 1952. 


4 See, e.g., R. 679-684; and Exhibit No. 99. 


9 


1. Mississippi’s Industrial Contracts Are by Their Terms Subordinated to the 

Utility Service. 

Mississippi was construeted commencing in 1929 to serve 
certain of its existing industrial customers as well as Mis- 
souri Natural, Laclede and other utility customers in the 
Greater St. Louis area (R. 13240-2). Mississippi received a 
grandfather certificate authorizing continuation of its ju- 
risdictional sales and service following enactment of the 
Natural Gas Act in 1938. 


As early as 1946, Respondent ordered the curtailment 
of peak day industrial service by Mississippi in view of 
Mississippi’s primary obligation to serve its utility cus- 
tomers.» Following completion of Mississippi’s 1946 expan- 
sion program, the proposed schedule of peak day deliveries 
adopted by Respondent called for a steady decrease in such 
deliveries to Mississippi’s “firm” industrial customers to 
the point where peak day direct industrial sales would total 
1,170 Mecf, as compared with a projected requirement of 
well over 100,000 Mef.* Further, in 1950, when a shortage 
of supply occurred on Mississippi’s system, Respondent 
prescribed emergency service rules and regulations’ under 
which Mississippi was expressly authorized (apart from 
contract), if necessary, to suspend entirely deliveries to its 
industrial customers, and the total system capacity during 
peak periods was allocated to Mississippi’s utility cus- 
tomers.® This restriction on deliveries to industrial custom- 
ers was continued through the 1952-53 heating season.° 


Finally, Respondent in 1953 adopted permanent alloca- 
tions of Mississippi’s capacity which limited deliveries on 
J Mississippi Biver Fuel Corp., Docket No. G-713, 5 FPC 206, 209 (1946). 

6 Id. at 209, 210. 

7 Mississippi River Fuel Corp., Docket No. G-1281, 9 FPC 219 (1950). 

8R, 12275; Mississippi’s Tariff, Original Vol. 1, Original Sheet No. 18a, 
filed October 30, 1950. 


9 Mississippi River Fuel Corp., et al., Docket Nos. G-1281, et al., 11 FPC 
1219, 1229 (1952). 
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peak periods to direct industrial customers to volumes well 
below their daily requirements.” 


Thus, the inability of Mississippi’s system to supply all 
the needs of the industrial customers on a peak day has 
been repeatedly recognized by Respondent in the past; and 
in each such instance, a substantial restriction has been 
imposed upon deliveries to such industrial customers in 
order to fulfill the primary obligation to Mississippi’s utility 
load. 


Additionally, revised contracts entered into by the indus- 
trial customers in 1952 specifically recognized the perennial 
shortage of gas on Mississippi’s system, and that it might 
be necessary to curtail or entirely interrupt those customers 
during all or a greater part of the winter heating season. 
These contractual provisions, which have been in effect and 
binding on the customers at all times since that date, pro- 
vided that (R. 9574. Emphasis added.) : 


“Purchaser understands that the demands for natural 


gas which will be made upon Seller during the winter 
months by the public utility distribution companies 
served by Seller may require substantially all of the 
natural gas which Seller will be able to transport 
through its pipeline system, and that Seller will give 
priority to those demands over the natural gas require- 
ments of Seller’s industrial customers. It is expressly 
understood and agreed that Seller does not guarantee 
to Purchaser a constant supply of gas * * *.”’ 


Thus, for example, Owens-Illinois’ contract with Missis- 
sippi entered into in 1948 contained merely the usual sub- 
ordination clause found in virtually all pipeline industrial 
sale contracts or tariffs, providing that in the event of 
catastrophe or severe emergency shortage of gas on the 
pipeline system, as a result of mainline blowouts, major 
yo Compare the allocation to Mississippi’s direct industrial customers of 
35,000 Mefd approved at Mississippi River Fuel Corp., Docket No. G-2153, 
12 FPC 151, 156 (1953), with the requirement of such customers (58,912 


Mef) as stated in Mississippi River Fuel Corp., Docket No. G-1281, 9 FPC 
198, 207 (1950). 
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compressor engine failures and the like, gas utilized for 
residential and commercial purposes would be the last to 
be curtailed. Such a requirement would undoubtedly be 
imposed by the police power of the state, even if not re- 
quired by the Federal Power Commission. 


In 1952, however, Owens-Illinois as well as Mississippi’s 
other so-called “firm” industrial customers entered into 
contracts containing the above-quoted language which must 
have made it clear to those companies that they could not 
rely on Mississippi for a firm supply of gas during the 
three winter heating months because of the shortage on 
Mississippi’s system. 


There was no reason, either as a matter of general law 
or in the Commission’s precedents, why Mississippi and its 
industrial customers—had they chosen to do so—could not 
have constructed enough transmission capability to make 
it possible for Mississippi to serve these customers on a 
completely firm basis during the heating season (subject, 
of course, to the general police power requirement that 
such customers be curtailed in favor of home heating and 
cooking requirements in the event of a major emergency). 
Many natural gas pipeline companies regulated by the 
Federal Power Commission do in fact serve industrial cus- 
tomers on a completely firm and dependable basis without 
curtailment even during the heating season, since they have 
constructed sufficient transmission capability to permit 
them to do this. Mississippi, no doubt for economic rea- 
sons, had up to that time refused to expand its facilities 
to make this possible. 


Mississippi’s industrial customers are large industrial 
corporations represented by experienced counsel which 
should have recognized that their gas supply might be sub- 
ject to interruption or complete curtailment during the 
winter heating months, if the utility customers’ demands 
on Mississippi’s system required such action. 


11 E.g., United Gas Pipeline Company, the largest such company. 
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2. Mississippi’s Industrial Contracts Are Cancellable on Six Months’ Notice by 

Either Party. 

While Petitioners characterize the agreements between 
Mississippi and its industrial customers as providing for 
‘firm’? service,'= each of these industrial contracts are 
eancellable by either party on six months’ notice. Thus, 
Petitioners have not acquired by their contracts a perma- 
nently available supply of gas, but rather could be com- 
pletely shut off from their source of supply if Mississippi 
desired to exercise its rights. Moreover, Mississippi’s direct 
industrial sales are not subject to Respondent’s jurisdiction. 
In short, Petitioners have neither a contract nor a statutory 
right to a continuation of Mississippi’s supply. 


In contrast, Mississippi’s service to the utilities is clearly 
subject to FPC approval and, as noted supra. Laclede’s 
and Missouri Natural’s contracts in fact obligate Missis- 
sippi to supply their full requirements. 


Since Mississippi could at any time terminate its service 
to its industrial customers on six months’ notice, and since 
it is obligated to supply Laclede’s full requirements, it is 
difficult to understand how the industrial customers are 
entitled as a matter of contract or law to receive indefinitely 
all of the gas they can economically use during peak winter 
periods. 


Further, we have already noted that Petitioners by enter- 
ing into contracts for their entire supply from another sup- 
plier have declared an intention to terminate their contracts 
with Mississippi in the near future. 


It follows that Petitioners’ contracts do not restrict Re- 
spondent’s powers to allocate Mississippi’s peak delivery 
capacity under Sections 5(a) and 7(a) of the Natural Gas 
Act. 


12Granite City Br. 7; Owens-Illinois Br. 23. 


13R. 1624. Mississippi stipulated with Laclede at the time the initial 
stated demands were established during the period of emergency curtailment 
beginning in 1950 that such stated demands would not affect Mississippi’s 
contractual obligation to supply Laclede’s full requirements under the existing 
contract (R. 1625). 
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B. Respondent Lawtfully Ended The Discrimination In Service On 
Mississippi's System by Allocating Mississippi's Limited Gas 
Supply Pursuant To Section 5(a) of the Natural Gas Act. 

1. Respondent's Order Constitutes a Reasonable and Proper Accommodation 

Botwoen the Requirements of Scction 5 and Those of Section 7 of the Act. 


Petitioners do not contest the Commission’s undoubted 
authority to allocate a limited supply of gas on an inter- 
state pipeline system among various claimants for that gas, 
by applying public interest criteria. Panhandle Eastern 
Pipe Line Co. v. FPC, 232 F.2d 467, 472 (CA 3, 1956) ; 
Michigan Consolidated Gas Co. v. Panhandle Eastern Pipe 
Line Co., 173 F. 2d 784, 789 (CA 6, 1949). Petitioners 
argue, however, that the proviso in Section 7(a) of the 
Natural Gas Act that the Commission shall not compel a 
natural gas company to “sell natural gas when to do so 
would impair its ability to render adequate service to its 
customers” prevents Respondent from interrupting a gas 
supply which is expressly interruptible by contract. The 
case of Manufacturers Light and Heat Co. v. FPC, 206 F. 
2d 404 (CA 3, 1953) disposes of this contention. Respondent 
had ordered service to three applicants under Section 7(a) 
of the Act. The pipeline company, relying on the proviso 
of Section 7(a), contended that this would impair its ability 
to render adequate service to its customers since its gas 
supply was admittedly inadequate. The Third Circuit held 
that the proviso did not so limit the Commission’s authority, 
and stated that (206 F.2d at 407-408) : 


“What constitutes impairment of a natural-gas com- 
pany’s ability to render adequate service to its cus- 
tomers is not defined in the Act. Congress, therefore, 
committed to the Commission the determination, by 
application of its informed judgment upon the perti- 
nent facts and circumstances presented by each case, 
whether such an impairment would result. 


«“* * * The evidence indicates that on these days it 
is customary for Columbia to curtail deliveries to indus- 
trial consumers in order to assure the necessary gas for 
domestic and space heating purposes. If such industrial 
curtailments were not practiced it would be necessary 
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to withhold service throughout the year from many 
consumers badly needing gas in order to have a suffi- 
cient supply of gas available to meet the entire demand 
for all domestic, space heating and industrial uses on 
the comparatively few coldest days of the winter when 
the demand for gas is at the peak. We think it not 
unreasonable for the Commission to conclude that such 
curtailed service to industrial consumers on the coldest 
days is ‘adequate service’ within the meaning of Sec- 
tion 7(a). Accordingly we cannot say that the Com- 
mission erred in finding that the sale of gas required 
by its order would not result in an impairment of the 
ability of the petitioners to render adequate service to 
their customers, within the meaning of Section 7(a).” 


In Panhandle Eastern Pipe Line Co. v. FPC, 232 F. 2d 
467 (CA 3, 1955), the Court was faced with the same prob- 
lem of service to Panhandle’s direct sale customers in 
derogation of service to its resale utility customers. The 
Court cited Section 4(b) of the Natural Gas Act (quoted, 
infra, p. 18) in support of the Commission’s duty to elimi- 
nate undue discrimination and unreasonable differences in 
service, and stated that (232 F.2d at 472): 


“Tf the orders on review had failed to limit the pri- 
orities of interruptible service for direct sales to those 
available for the resale customers, Panhandle, by al- 
lowing higher priorities to its direct sale purchasers 
who constitute only 6% of its total volume of business, 
could preempt the entire interruptible capacity and 
leave the resale group without any of the excess gas 
at all. The resale buyers, saddled as they are with 
most of the cost of construction and maintenance of 
the transportation facility, are entitled to a reasonable 
amount of the I Schedule gas. This is the intent and 
accomplishment of the orders.” 


The Court also made plain that the question of allocating 
capacity is a factual question left to the informed judgment 
of the Commission. Said the Court (232 F. 2d at 473): 


“Lastly, complaint is made that the Commission was 
unreasonable in requiring petitioner to act under the 
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interruptible schedules. This is an attempt by peti- 
tioner to retry a factual issue, completely ignoring the 
basic rule that such question is for the informed judg- 
ment of the Commission.” 


Further, as Chief Judge Simons pointed out in Michigan 
Consolidated Gas Co. v. Panhandle Eastern Pipe Line Co., 
173 F. 2d 784, 789 (CA 6, 1949) : 


“We do hold that adequacy and impartiality of service, 
in the light of existing circumstances, is within Com- 
mission control. This must be so if control over rates 
means anything, since adequate service is a necessary 
concomitant in the fixing of reasonable rates. If this 
is so in respect to private utilities it must be even more 
important in the case of utilities which are affected 
with a public interest. If the Commission has no au- 
thority to order adequate service to customers, in view 
of all the conditions and circumstances involved, the 
basie purpose of the Natural Gas Act fails of realiza- 
tion. We can attribute to the Congress no purpose to 
withhold from the Commission control over services. 


The power to prevent preferences and discrimination 
both as between individuals and classes, carried with 
it by necessary and inescapable implication, authority 
to regulate service.” 


That Court, in rejecting Michigan Consolidated’s argu- 
ment that Section 7(a) is a restriction on the Commission’s 
powers under Section 5(a), also states: 


“Consolidated points to the fact that in denying a re- 
quest of the Michigan Public Service Commission that 
Panhandle be ordered to curtail deliveries to its in- 
terruptible industrial customers so as to insure maxi- 
mum deliveries to firm customers, the Commission, in 
effect, conceded its lack of power to grant the request. 
We take no such view. In its opinion the Commission 
said it expected Panhandle to curtail gas deliveries to 
interruptible customers if necessary to do so and to 
the extent required to operate the Edgerton Station at 
capacity.” 


14.173 F.2d at 790. 
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See also Central West Utility Co. v. FPC, 236 F. 2d 287 
(CA 3, 1956).** 


Petitioners argue, however, (Granite City Br. 20) that, 
despite their contracts, Mississippi’s so-called firm indus- 
trial customers as a class have a ‘‘grandfather’’ right to 
continue to receive the deliveries of natural gas in the 
aggregate amount of 65,000-70,000 Mefd on peak periods.”® 
This argument is misdirected since it assumes that the 
industrials as a group have established a right to such 
a fixed supply, not by contract or order, but by some 
form of prescription. Actually, Mississippi’s grandfather 
rights would be confined to sales to individual customers, 
and these, as Petitioners admit (Granite City Br. 10, 20) 
have varied greatly through the years both as to cus- 
tomers served and amounts delivered. The record indi- 
cates (R. 1431-3) that 19 out of Mississippi’s 45 present 
direct sale customers were not served on its grandfather 
date. While complete figures are not available, the fact that 
a number of Mississippi’s major direct customers have over- 
run contract maximums in recent years indicates that their 
takes have increased substantially since 1942. 


15 Owens-Illinois argues (Br. 20), citing Sunray M: id-Continent Oil Co. 
v. FPC, 364 U.S. 137 (1960), that “adequate service” under Section 7(a) 
means actual service previously supplied, not contractual entitlement. 
Sunray’s holding was that Respondent’s powers under Section 7(b) of 
the Gas Act overrode contract life provisions, not that under the Act’s 
standards gas customers are entitled to more service than they contract 
for. 


16 These customers have recently substantially increased their con- 
tractual amounts by renegotiating their contracts with Mississippi. This 
increase has, of course, never received Respondents’ sanction. 


17 The following data are taken from Exhibit 45: 
Peak Deliveries 


Contract Contract 1954- 1955- 1956- 
Date Maximum 1955 1956 1957 
Dee 


Granite City Steel _. 8/18/50 12,000 8,599 12,975 12,546 
Lewin Mathes — . 8/ 1/46 1,250 2,142 3,869 1,145 
Laclede Steel —......... 1/24/44 2,000 4,577 4,938 3,116 
Monsanto Chemical ... 8/27/44 1,400 1,579 1,630 2,271 
Note: Volumes at 14.73 psia. 
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Moreover, Petitioners’ claim (Owens-Illinois Br. 23-25) 
that Mississippi’s transportation facilities, insofar as they 
are used in making direct sales in its ‘‘grandfather’’ area, 
are immune from regulation is contradicted by eighteen 
years of Commission practice. Respondent has repeatedly 
rejected contentions that a grandfather certificate carries 
with it some form of exemption from future regulation, 
stating, e.g., “‘A ‘grandfather’ certificate obviously is not 
intended to be unlimited but, rather is subject to future 
regulation, under the provisions of the Natural Gas Act.”’ 
Michigan-Wisconsin Pipeline Co., Docket No. G-669, 6 FPC 
58, 63, aff’d Panhandle Eastern Pipeline Co. v. FPC, 108 
App. D.C. 409, 169 F. 2d 881 (CADC); Kansas-Nebraska 
Natural Gas Co., Docket No. G-904, 6 FPC 259, 266 (1947) ; 
Kansas-Nebraska Natural Gas Co., Docket No. G-464, 5 
FPC 415 (1946). In addition, Respondent has often set 
volumetric limits on the industrial service of pipelines such 
as Panhandle Eastern, which made substantial direct sales 
prior to 1942. Panhandle Eastern Pipeline Co. v. FPC, 
supra, p. 14. In fact, Mississippi’s emergency rules and 
regulations, ordered by Respondent in 1950 in Docket 
No. G-1281 (9 FPC 219) were unlawful under Petitioners’ 
theory since they required Mississippi, if necessary, to re- 
strict deliveries to its own “grandfather,” direct sale cus- 
tomers for an indefinite period of time. 


Thus, Section 7(a) of the Act does not prevent Respond- 
ent here from exercising one of the major objectives of 
the Natural Gas Act—the elimination of discriminatory 
practices. 


Finally, even assuming that Section 7(a) limits or cir- 
cumscribes the reallocation of Mississippi’s existing ca- 
pacity, we have already shown that Petitioners have failed 
to establish that “adequate service” to them will be “im- 
paired.” We have pointed out that Petitioners have glossed 
over the most important indices of “adequate service” to 
these industrial customers, namely, (a) the terms of their 
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contracts with Mississippi defining the type of service to 
which they are entitled, and (b) the availability of indus- 
trial natural gas service from other sources. 


2. The Commission's Findings of Discrimination in This Case are Amply Supported 
by the Record. 


Section 4(b) of the Natural Gas Act provides: 


“No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or subject 
any person to any undue prejudice or disadvantage, 
or (2) maintain any unreasonable difference in rates, 
charges, services, facilities, or in any other respect, 
either as between localities or as between classes of 
service.” 


Respondent has found, and these findings are scarcely 
challenged by the petitions seeking review, that (R. 14375) : 


«* * * Mississippi has retained and extended its service 
to its industrials including those served under contracts 
which it claims are firm but which are, in effect, inter- 
ruptible while its utility customers have been greatly 
restricted except for service through Transmission. 
Mississippi, in effect has not performed its utility ob- 
ligation to its utility customers including the domestic 
and commercial consumers served by them. As said in 
People ex. rel. New York Gas Company v. McCall, 245 
U.S. 345, ‘Corporations which devote their property 
to a public use may not pick and choose, serving only 
the portions of the territory covered by their franchises 
which it is presently profitable for them to serve . . ae 
We are properly concerned with the end use of this 
gas. ** #7 


Respondent concludes, based on these findings, that 


«* * © Tn our opinion, under the circumstances here 
presented, its ‘practice or contract’ is ‘unduly diserim- 
inatory or preferential’ under Section 5(a) ; it is ‘neces- 
sary or desirable in the public interest’ under Section 
7(a) that Mississippi supply additional capacity to its 
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utility customers. In this regard, Mississippi must give 
first consideration to the requirements of its utility 
customers to meet the needs of domestic and commer- 
cial users of natural gas. See Panhandle Eastern Pipe 
Line Co., 6 F.P.C. 196 (1947); 7 F.P.C. 984 (1948) ; 
9 F.P.C. 1330 (1950) ; 10 F.P.C. 328 (1951). Compare 
Panhandle Eastern Pipe Line Co. v. F.P.C., 232 F.2d 
a (CA 3). In the method of allocation we adopt we 
0 SO. 


The record demonstrates that Mississippi, as we have 
already noted, had made increased sales to individual indus- 
trial customers and sales to entirely new industrial cus- 
tomers without obtaining Respondent’s approval. Missis- 
sippi also followed the policy, insofar as possible, of meeting 
its firm industrials’ entire peak requirements, at a time 
when its utility customers were peak shaving or buying 
penalty gas. Thus, Laclede has installed extensive peak 
shaving facilities with which it is able to supply about one- 
third of its peak demand. Mississippi had no appreciable 
peak shaving facilities, and neither it nor its firm industrial 


customers had to incur the additional cost of peak shaving. 
Thus, these customers have been supplied with a super- 
premium service. 


It is true that Mississippi during this period was willing 
to make additional gas available to its utility customers 
through its Transmission subsidiary, but only at the high 
costs of a new pipeline. Mississippi, in other words, wished 
to preserve its right to utilize its existing low-cost gas 
supplies to provide a premium service to its new and exist- 
ing industrial customers, while serving the expanding needs 
of residential and commercial customers through the higher 
cost Transmission gas. While this possibility of discrimina- 
tion may no longer exist, since Mississippi proposes to 
merge the Mississippi and Transmission systems and to 
roll-in the Transmission costs with Mississippi’s system 
costs (see R. 14372), Respondent’s decision was designed, 
inter alia, to prevent this discrimination against the utility 
customers by requiring Mississippi to utilize its low cost gas 
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supply to meet the expanding needs of the residential and 
commercial consumers. 


Petitioners argue (Owens-Illinois Br. 22) that this amounts 
to a violation of the prohibition in Section 7(a) of the Natu- 
ral Gas Act against forcing a pipeline to expand its facili- 
ties. This is literally not the case, however, since Missis- 
sippi, as Respondent has found, has adequate existing facili- 
ties in the Mississippi and Transmission systems to supply 
the entire peak-day needs of both its utility and industrial 
customers during the heating season. Inasmuch as Trans- 
mission is a subsidiary of Mississippi and is operated by 
Mississippi’s officers, Respondent would be fully justified in 
looking at the two systems as a single natural gas transpor- 
tation entity for regulatory purposes. Southern Pacific 
Terminal Co. v. I.C.C., 219 U.S. 498 (1911). Respondent 
in fact has done so for limited purposes in this case. 


It follows that Respondent’s order was designed to elim- 
inate Mississippi’s long-standing discriminatory service to 
its so-called firm industrial customers, by putting those 
customers on a par with the industrials served by the utili- 
ties, including in particular Laclede Gas Company’s indus- 
trial customers. Thus, Mississippi, if it wished to continue 
to supply a full peak demand pipeline gas service to its 
industrial customers, could either utilize its higher cost gas 
supply from the Transmission system or install its own 
peak shaving facilities, as has Laclede. 


It may be argued that the industrial customers should not 
be penalized by Mississippi’s discriminatory practices. 
However, these customers, as we have already pointed out, 
have voluntarily accepted service for over ten years under 
contracts which were terminable at six months’ notice and 
which provided expressly for a complete or virtually com- 
plete interruption of service to them during the winter 
heating season in favor of the utility load. Thus, they are 
in no position to complain. 
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CONCLUSION 
Intervenors Laclede Gas Company, Missouri Natural Gas 
Company and St. Charles Gas Company respectfully re- 
quest this Court to affirm the orders of Respondent pre- 


sented here for review. 
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REPLY BRIEF OF PETITIONER OWENS-ILLINOIS 
GLASS COMPANY 


INTRODUCTION 


Respondent’s opinion and order, now pending on review 
before this Court, reallocated to the utility customers for 
additional and new service the greater part of the natural 
gas supply which Mississippi River Fuel Corporation 
(Mississippi) had historically delivered to the petitioning 
industries for consumption as a processing fuel essential 
to the industrial life of the St. Louis, Missouri metro- 
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politan area. Respondent computed the minimum essen- 
tial processing needs of the metropolitan industrial cus- 
tomers of Mississippi* to be 61,202 Mcf of natural gas per 
day (R. 14384). Mississippi had been using an equivalent 
amount of its pipeline capacity in supplying these needs 
(R. 14373). Respondent permitted Mississippi to continue 
to use only 25,000 Mef of its pipeline capacity, or approxi- 
mately 40% of the amount needed, to meet the industrial 
requirements. The balance of Mississippi’s pipeline ca- 
pacity was reallocated to the utility customers. 


A substantial portion of Respondent’s brief consists of 
an historical account of the controversy between Missis- 
sippi and its utility customers resulting from Mississippi’s 
failure to expand its pipeline facilities in a manner accept- 
able to these customers. Although Petitioner is not before 
the Court for the purpose of criticizing or defending any 
of the protagonists, Petitioner has, nevertheless, unwill- 
ingly been engulfed in the reallocation controversy because 


of the limited nature of Mississippi’s pipeline capacity and 
because of the fact that since 1929 Mississippi has been 
Petitioner’s sole source of supply for the natural gas 
processing fuel needed at its Alton, Illinois plant. 


Respondent seeks to sustain the validity of the order 
from which this appeal has been taken by reliance upon 
events claimed to have been anticipated even though ad- 
mittedly occurring subsequent to the issuance of such order. 


Respondent’s principal contention appears to be that 
there has been no impairment, within the meaning of Sec- 
tion 7(a) of the Natural Gas Act, of the service received 
by the industrial customers when consideration is given 
to the contracts between Mississippi and its industrial cus- 
tomers, and particularly in view of Respondent’s claim 
that substitute excess gas was available from another 
source, namely, Mississippi’s subsidiary, Transmission, and 


1 That is, those direct industrial customers located between Mississippi’s 
Crossett, Arkansas Compressor Station and St. Louis, Mo. 
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that by its subsequent action in other separate proceedings, 
Respondent has restored to Petitioner the service of which 
it was deprived by the order under review (Br. pp. 12-18). 


Respondent’s brief concedes that no findings of com- 
parative needs for gas were made to support Respondent’s 
ultimate statutory public interest determination. It con- 
tends, however, that none were required since, allegedly, 
service was not impaired. 


In the following reply, Petitioner will analyze each of 
the pertinent arguments propounded by Respondent. We 
believe that we ean demonstrate to the satisfaction of the 
Court that each of the reasons advanced in purported sup- 
port of Respondent’s order are invalid. In this connection, 
however, it should be noted that the Petitioner herein has 
taken no exception to Respondent’s action in lessening the 
penalties to be paid by the utility customers for taking 
gas in excess of the amounts to which they are entitled. 
Consequently, we will not deal with this section of Re- 
spondent’s brief (pp. 18-20). 


RESPONDENT COULD NOT PROPERLY RELY UPON THE 
CLAIMED AVAILABILITY OF GAS FROM MISSISSIPPI'S 
SUBSIDIARY, TRANSMISSION, OR OTHER PROCEEDINGS 
PENDING BEFORE RESPONDENT. 


The Claimed Availability of 
Gas from Transmission. 


The brief of Respondent advances the contention that 
the Commission’s finding of availability of gas from Mis- 
sissippi’s subsidiary, Transmission, to meet the needs of 
the firm industrial customers disposes of Petitioner’s con- 
tention that its service has been impaired. Intervenors* 
contend that Respondent’s reallocation order was expressly 
based on the availability of excess gas on the Mississippi- 
Transmission system (Br. p. 7). However, the uncontro- 


1 Laclede Gas Company, Missouri Natural Gas Company, St. Charles Gas 
Corp. 
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vertible fact is that Transmission had no excess gas to meet 
the industrial needs. 


It is of course a fact that Mississippi’s subsidiary, 
Transmission has a present pipeline capacity of 140,000 
Mef, approximately 75,000 of which is allocated. This 
leaves approximately 65,000 Mef of excess capacity. But 
Transmission did not at the time of Respondent’s order, 
and does not now, have a certificated gas supply to utilize 
this 65,000 Mef of excess capacity. Thus it is inaccurate, 
if not misleading, to infer that capacity and availability 
of gas are one and the same thing. Transmission has no 
gas supply of its own. Nor does it have any gas supply 
contracts to purchase gas from the producers in the pro- 
ducing fields. It depends upon other pipeline suppliers 
for this purpose. Certificate authorization by Respondent 
of a supplying source is an essential prerequisite before 
Transmission’s gas supply could be increased. Both Re- 
spondent and Intervenors know full well that while Trans- 
mission has a present capacity of 140,000 Mef, it does not 
have a permanently certificated gas supply to utilize that 
140,000 Mef of pipeline capacity. While Mississippi at 
one time offered to supply its utility customers with addi- 
tional gas, that offer was predicated upon an additional 
supply of gas from another pipeline, Trunkline Gas Com- 
pany, and rejected by the utility customers. Thereafter 
Transmission abandoned its efforts to obtain additional 
gas from this source and no certificate therefor was ever 
issued by Respondent. It is an incontrovertible fact that 
at the time Respondent issued its Opinion No. 355 and 
accompanying order, Transmission had a gas supply of only 
75,000 Mef per day and that had already been allocated 
in toto to Laclede and Illinois Power. In its opinion 
Respondent expressly assumed that all of this 75,000 Mef 
of gas would continue to go only to Laclede and Illinois 
Power (R. 14378-79). Consequently there simply was no 
additional excess gas available to Transmission, and no 
certificate proposals then pending before Respondent, which 
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could supply the needs of the industrial customers and 
Respondent’s assumption to the contrary was erroneous 
in both fact and law. 


Respondent places great emphasis upon the interconnec- 
tion between Mississippi and Tranmission authorized at 
96 FPC 545 and the interconnection between Natural Gas 
Pipeline Company of America and Transmission au- 
thorized on the same day (9-26-61) at 26 FPC 543. But as 
previously noted, Transmission is dependent for its gas 
supply upon other pipeline suppliers. Under this authori- 
zation Natural has no obligation to deliver on any given 
day any specific volume of gas which could be redelivered 
by Transmission to Mississippi. This is strictly a hit or 
miss proposition. Pursuant to this authorization Natural 
will make deliveries to Transmission only when Natural 
elects to do so. Anyone even superficially familiar with 
pipeline operations knows that under this authorization 
Natural has no obligation whatever, and cannot be ex- 
pected, to supply gas to Transmission on days when peak 
winter demands are made upon the Natural system. Any 
attempt to leave a contrary impression is erroneous, if 
not a distortion, in view of the fact that the peak winter 
heating season is the critical period for purposes of test- 
ing the assurance of Petitioner’s gas supply. 


The Pending Certificate Applications. 


Interwoven throughout the briefs of both the Respond- 
ent and the Intervenors are frequent references to the 
three proposals now pending before Respondent to bring 
additional supplies of gas to the St. Louis area. The 
impression that is sought to be created is that of a cer- 
tainty that one of these three applications has already 
virtually been approved and that the gas supply problem 
will be cured in the very near future. These proposals are: 
The Mississippi-Transmission and Natural applications, 
which together comprise one project, and which although 
not yet filed, were the bases for the settlement proposal 
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rejected by Respondent in its opinion; the application of 
Oklahoma Illinois Gas Pipeline Company; and the appli- 
eation of Panhandle Eastern Pipe Line Company. Insofar 
as here material, all of these applications are competitive 
and have the same objective, that is the furnishing of 
additional supplies of natural gas to the St. Louis area. In 
connection with these pending applications, it is Peti- 
tioner’s position that Respondent’s action herein must be 
judged on the basis of its findings on the record before 
it at the time of its determination, and not by a rationaliza- 
tion of subsequent developments advanced in purported 
justification by counsel in Brief. 


But aside from this point, Respondent’s opinion and 
order in the instant review proceedings were issued on 
April 18, 1962. At that time the Mississippi-Transmission- 
Natural proposal, as finally formulated, had not yet been 
filed with Respondent. The Oklahoma-Illinois application 
was filed approximately one month after issuance of Re- 
spondent’s opinion, namely on May 14, 1962. The Pan- 
handle application was not filed until October 29, 1962, or 
approximately six months after the issuance of Respond- 
ent’s opinion. Quite obviously Respondent could not have 
relied, as of the issuance of its opinion, upon these cer- 
tificate applications as supplying any of the gas taken away 
from Petitioners by Respondent’s reallocation order. In 
addition, Respondent’s own opinion discloses that it re- 
jected the settlement agreement submitted by Mississippi 
specifically on the ground that approval thereof would be 
a prejudgment of the many contingencies involved in the 
Mississippi-Transmission-Natural proposal soon to be filed. 
Respondent stated (R. 14372) : 


“‘The proposed agreement specifically makes the in- 
creased stated demands given Mississippi’s utility cus- 
tomers contingent upon the sale of gas from Natural 
to Transmission including the requisite certificate au- 
thorization, acceptance of the certificate, installation 
of the facilities and actual availability of the gas. Thus 
the agreement is predicated on future contingencies 
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and would, if approved, bind us to issue certficates of 
public convenience and necessity for which applica- 
tions have not been filed, much less hearings held or 
possible objections considered. This would, of course, 
be contrary to Section 7(¢c) of the Natural Gas Act 
providing for reasonable notice and hearing in certifi- 
cate cases.”’ 


Notwithstanding these categorical statements by Respond- 
ent, refusing to prejudge any certificate issues, counsel in 
Brief now inconsistently infer that Respondent had all 
along prejudged the issues in subsequent proceedings on 
certificate applications which had not yet been filed at least 
to the extent of concluding that substitute gas would some- 
how be made available to Petitioner (Br. pp. 12-18; Int. 
Br. p. 7). We are not advised by either counsel for Re- 
spondent or counsel for the Intervenors which one of the 
three competing certificate applications now pending should 
be presumed to have been so approved. However, in the 
light of the emphasis which counsel for both Respondent 
and the Intervenors place upon the certainty of additional 
or excess gas being available from Transmission, and since 
all of Transmission’s certificated gas supply had already 
been allocated to the utility customers and further gas sup- 
ply authorization would be needed before Transmission 
would have any excess gas available on peak days for sale 
to Petitioner, the inference logically to be drawn from this 
contention of counsel is that the Mississippi-Transmission- 
Natural proposal had been favorably prejudged. Clearly, 
this inference cannot be indulged in if the comparative 
hearing to which Oklahoma Illinois and Panhandle are en- 
titled is to be anything more than a formality. The error 
of relying upon any of the pending certificate proceedings 
is also demonstrated by Respondent’s own statement 
quoted above setting forth the many contingencies which 
must be satisfied before any of the three competing appli- 
cants ean be certificated. 


Finally, while the Intervenors state that it is virtually 
inconceivable that Respondent would deny any existing 
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1963, the date of the expiration of the temporary certificate 
authorization before filing its Petition for Review of Re- 
spondent’s reallocation order of April 18, 1962. Thus, 
even if it be assumed, arguendo, that Respondent may rely 
upon subsequent events to support the order under review, 
in view of the foregoing considerations it is clear that Re- 
spondent’s temporary certificate authorization of October 
15th does not restore Petitioner to the status quo ante the 
reallocation order. 


Both the Respondent (Br. p. 15) and the Intervenors 
(Br. p. 7) make reference to this Petitioner’s statement in 
its Motion For Stay to the effect that there then was (that 
is, on July 6, 1962) a reasonable probability that after the 
present winter gas supply would no longer be a serious 
problem facing the St. Louis area. The fact of the matter 
is that the delay in processing the certificate applications 
pending before Respondent now shows that Petitioner’s 
optimism was unfounded. 


As stated in the Motion For Stay (p. 10), Petitioner on 
May 21, 1962 requested an early hearing. However, the 
prehearing conference on the pending applications was not 
held until January 14 and 15, 1963, at which time the pre- 
pared or canned testimony was copied into the consolidated 
record. Hearings will commence on February 26, 1963, 
involving many substantial issues on the 40 consolidated 
independent producer and pipeline applications.* In view 
of the competing pipeline proposals many months of com- 
parative hearings will be required. The projected time 
table would also have to contemplate time for briefing, the 
examiner’s decision, exceptions thereto, oral argument be- 
fore Respondent, Commission decision thereon, applica- 
tions for rehearing and the probability of court review by 
two of the applicants who did not receive certificate au- 


1 Presiding Examiner’s Notice of Continuance of Hearing, dated January 
29, 1963 in Natural Gas Pipeline Company of America, et al., Docket No. 
CP62-243, et al. 


2 Order of Respondent dated November 30, 1962 in the same proceedings. 
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thorization, this on the assumption that one of the appli- 
cants satisfies all of the contingencies set forth in Respond- 
ent’s order (R. 14372). And after this, facilities would 
have to be constructed. Even after allowance for all rea- 
sonable expedition consistent with due process of law, on 
the basis of the information now available it is certain that 
neither Respondent nor the Intervenors can assure the 
Court or Petitioner that all of this can be accomplished 
prior to December 1, 1963. Reliance upon such a hypoth- 
esis, fraught with so many contingencies, merely demon- 
strates the weakness inherent in the attempts of Respond- 
ent and Intervenors to sustain the validity of the order 
under review. 


Respondent in Brief adverts to the fact that Petitioner 
has executed a long term supply contract with Oklahoma 
Tllinois, which certificate application is now pending. The 
argument is made that the Commission cannot reasonably 
or lawfully prejudge any of the three pending certificate 
proceedings by granting petitioners a firm gas supply be- 


yond December 1, 1963; and that Petitioner’s position does 
not appeal to the eye of common sense because Petitioner 
wishes to have the old supply as well as a new one (Br. 
p. 18, 24). 


Petitioner respectfully submits that this argument puts 
the cart before the horse. It is apparently made for the 
purpose of diverting the Court’s attention to subsequent 
events rather than to an analysis of the validity of Re- 
spondent’s opinion and order considered in themselves. It 
is Respondent who relies upon a prejudgment of subse- 
quent proceedings to sustain the order under review. For 
example, Respondent’s reliance upon excess gas being avail- 
able from Transmission necessarily carries with it a pre- 
judgment that additional gas supply certificate authoriza- 
tion would be forthcoming to Transmission, for the simple 
reason that without it Transmission could have no addi- 
tional gas supply, above the amount already allocated to 
the utilities, on which Mississippi could rely for deliveries 
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to the industrials. Further, if any prejudgment of the sub- 
sequent proceedings may properly be indulged in, Peti- 
tioner submits that Respondent’s action would better have 
met the eye of common sense had it not reallocated Missis- 
sippi’s gas supply until final action on the pending appli- 
cations on which it now relies. 

Petitioner’s sole interest in this proceeding is to assure 
an adequate supply of gas to meet its needs for processing 
fuel in its manufacturing operations. The long term con- 
tract with Oklahoma Illinois was executed for this same 
purpose and to avoid being caught in the vise of the con- 
troversy between Mississippi and its utility customers. 
This action was taken after the hearings before Respond- 
ent during which inquiry was made of Petitioner and the 
other industrials as to what steps they had taken to at- 
tempt to obtain gas from a source other than Mississippi 
(27 FPC 765). The action of Petitioner and the other in- 
dustries in this respect was largely responsible for the 
formulation of the Oklahoma Illinois project. However, 
final administrative action on this proposal, which is in- 
volved in a comparative hearing before Respondent, to- 
gether with the time required for construction of the sub- 
stantial pipeline facilities, if certificated, will in all proba- 
bility require as long as two years. In the meantime the 
industrial life of the St. Louis area, and the public interest, 
requires that the natural gas processing needs of Petitioner 
be supplied. Contrary to the inference sought to be ere- 
ated by the brief of Respondent, it is not at all unusual for 
Respondent to require a continuation of existing service 
pending commencement of deliveries from a new source of 
supply. United Gas Pipe Line Company, 3 FPC 3 (1942). 
See also Trans-Continental Gas Pipe Line Company, Inc., 
7 FPC 24, 33, 47 (1948), where Respondent required the 
pipeline to reserve a substantial amount of its capacity for 
Consolidated Gas of Baltimore in the event that final cer- 
tificate authorization of an alternate pipeline gas supply 
source was not obtained. 


The Intervenors contend (Br. p. 8) that Mississippi ac- 
tually has, for short periods of time, a capacity greater 
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than the 534,000 Mef found by Respondent. However, the 
only relevant consideration in this case is the year-round 
sustained capacity which was determined by Respondent 
to be 534,000 Mef. The important fact here is an assurance 
of supply. That can be measured only on the basis of sus- 
tained capacity which can deliver the gas when needed for 
processing fuel. The assurance of supply is just as im- 
portant a consideration to the industrials as it is to the 
utility customers. 


The Intervenors’ reference (Br. p. 8) to Exhibit 99 as 
showing that the industrial customers have standby fuel 
facilities which may be used during peak periods is mis- 
leading. The 61,202 Mef of industrial processing needs as 
set forth in Appendix A of Respondent’s Opinion (R. 
14377) was computed after deducting the extent to which 
standby facilities employing another fuel would furnish an 
adequate substitute for natural gas as processing fuel (R. 
9440-9490). 


Both Respondent and the Intervenors rely upon Manu- 
facturers Light & Heat Co. v. FPC, 206 F.2d 404 (1953, 
C.A. 3). In that case, Respondent had found that the vol- 
ume of gas sought by that Section 7(a) applicant was in- 
finitesimal in comparison with the volumes sold by Colum- 
bia and, therefore, the grant of such application would 
have no caleulable effect upon the deliveries to other exist- 
ing customers. The Court adopted this view. Here, in the 
instant case, Respondent’s October 15th Order (Br. in No. 
17,151, App. B, p. 35), expressly recognizes that 35,000 Mef 
per day of Mississippi’s gas supply which had been going 
to its direct industrial customers was reallocated to the 
utility customers. This vital difference renders the Manu- 
facturers case, supra, wholly inapplicable to the issues pre- 
sented herein. 


Michigan Consolidated Gas Co. v. FPC, 203 F.2d 895 
(1953, CA 3), cited by Respondent (Br. p. 17) holds that 
Respondent has broad powers in denying additional gas to 
a customer which has more than one source of supply in 
favor of other customers having only a single source of gas. 
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The Petitioner herein, of course, is a customer of only 
Mississippi. It is not seeking additional gas but is merely 
secking to maintain its existing service. Furthermore, the 
case relied upon does not hold that administrative fiat is a 
valid substitute for adequate subsidiary findings rationally 
supporting Respondent’s ultimate statutory public interest 
determination. 


THE INDUSTRIAL CONTRACTS AND THE SERVICE 
HISTORICALLY RENDERED PURSUANT THERETO. 


In comparing the industrial versus the utility contracts 
with Mississippi, the pipeline supplier, Respondent con- 
trasts the six-months termination feature in the former 
with the claimed ‘‘full requirements’’ provision contained 
in a few of the utility contracts, such as the one between 
Laclede and Mississippi (Brief pp. 3, 21). In thus relying 
upon the six-month’s termination provision Respondent 
confuses the power to terminate with the service to be ren- 
dered under the contract while the same is in force and 
effect. It is well settled law that the reservation of such 
a power to terminate does not invalidate the contract or 
make the service rendered pursuant thereto interruptible 
in nature. This power to terminate has not been exercised 
by either party. Furthermore, where a period of notice is 
required before the termination becomes effective, the con- 
tract remains in force and must continue to be performed 
according to its terms during the specified period after 
receipt of the notice of termination. Corbin On Contracts, 
Vol. 6, Section 1266 (p. 66), and authorities cited therein. 
Finally this provision has not precluded Petitioner from 
receiving from Mississippi, since 1929, the processing fuel 
required for its glass manufacturing operations. The ter- 
mination provision, therefore, is not germane to the issue 
of the type of service to which Petitioner is entitled either 
by contract or under the public interest provisions of the 
Natural Gas Act. 


While Respondent in its Opinion (R. 14373) made refer- 
ence to the ‘‘full requirements”’ contract between Laclede 
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and Mississippi, it should be noted that Respondent care- 
fully refrained from passing upon the validity of this pro- 
vision. The reason is obvious. Mississippi could not in- 
crease its deliveries to Laclede without first obtaining 
Commission authorization pursuant to Section 7 of the Act. 
Furthermore, not all of Mississippi’s contracts with its 
utility customers contained such a provision. And Re- 
spondent has previously held that singling out one cus- 
tomer, or a few, for a ‘‘full requirements”’ option consti- 
tutes a preference which is discriminatory as respects the 
other customers to whom such option has not been given. 
United Gas Pipe Line Company (1955) 14 FPC 402,) af- 
firmed on this point in Mississippi River Fuel Corporation 
v. FPC, 102 U.S. App. D.C. 238, 252 F. 2d 619 (1957), cert. 
denied, 355 U.S. 904. We therefore fail to see how the 
claimed ‘‘full requirements”’ contract right of Laclede has 
any relevance to the issues now before the Court. 


In connection with Respondent’s reliance upon contrac- 
tual provisions, it should be noted that at least as of the 
close of this record Mississippi had no contracts with eleven 
of its utility customers. 27 FPC 715. Yet the non-exist- 
ence of contracts did not preclude these customers from 
receiving additional quantities of natural gas under Re- 
spondent’s opinion and order (R. 14382). The fact that 
contract provisions alone are not determinative of a cus- 
tomer’s right to a continuance of its existing natural gas 
service has been long settled. In one of the very early 
eases decided under the Natural Gas Act, Respondent de- 
termined that the expiration or termination of a contract 
did not in itself warrant a finding that the public conven- 
ience and necessity would be served by an abandonment or 
curtailment of service. United Gas Pipe Line Company 
(1942) 3 FPC 3. Finally, in the case before this Court in 
Michigan Consolidated Gas Co. v. FPC (1960) 108 U.S. App. 
D.C. 409, 283 F.2d 204, cert. denied, 364 U.S. 913, the con- 


1The reference is to the Examiner’s decision which was affirmed by Re- 
spondent in all respects here material, 14 FPC 406. 
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tract between Panhandle and Michigan Consolidated had 
long since expired. 


Thus the validity of Respondent’s order cannot be 
measured in terms of a strict and literal interpretation 
of the contracts between Mississippi and its industrial 
customers. 


With respect to the actual service historically rendered 
by Mississippi under its industrial contracts, considerable 
confusion may result from the inconsistent statements set 
forth in Respondent’s brief. On the one hand Respondent 
contends that the industrial customers have habitually 
taken gas in excess of their contract volumes (Br. pp. 3, 9) ; 
and that Mississippi has met all the demands of its in- 
dustrial customers (Br. p. 11). On the other hand, Re- 
spondent argues that there have been frequent cutailments 
of deliveries to the industrial customers (Br. p. 23). We 
submit that these inconsistencies result from an over- 
emphasis on the technical niceties of nomenclature, that is, 
the formal distinction between ‘‘firm’’ and ‘‘interruptible’’ 
deliveries, while at the same time giving scant, if any, con- 
sideration to the really important fact that deliveries by 
Mississippi have, since 1929, supplied a vital processing 
fuel to the industries in the St. Louis metropolitan area. 


There have been occasions when the industrial cus- 
tomers received volumes of gas in excess of their firm con- 
tract quantities. However, many of the industries in the 
St. Louis area purchase both the so-called firm as well as 
interruptible quantities of gas (Br. pp. 10-11). Respondent 
concluded that Mississippi’s sustained delivery capacity 
was 534,000 Mef per day, of which 468,585 Mef was already 
allocated to the utility customers. In view of the limited 
capacity available on the Mississippi pipeline system, 
coupled with the amount of that capacity already allocated 
to the utility customers, those deliveries to the industrials, 
in excess of contract quantities, of necessity, had to be 
made on the off-peak days when the utilities were not 
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taking all of the gas to which they were entitled. No 
complaint is made that the deliveries to the industrials 
were not recovering the costs properly allocated to these 
sales. Indeed, Respondent takes the position that Mis- 
sissippi’s industrial business was more lucrative than its 
sales to the utilities (Br. p. 6). Such excess deliveries 
to the industrials on a ‘‘when, as and if, available’? or 
purely interruptible basis not only did not injure, but to 
the contrary, benefitted Mississippi and its utility cus- 
tomers. No purpose would have been served by Missis- 
sippi’s refusal to make the sales. Such sales improved 
Mississippi’s operating load factor, and under the cost 
allocation procedures utilized by Respondent for rate mak- 
ing purposes, reduced substantially the unit cost of gas 
purchased by the utilities below what it would have been 
if such sales were not made. See Mississippi River Fuel 
Corporation v. FPC, 82 U.S. App. D.C. 208, 163 F. 2d 
433 (1947). 


While Respondent’s brief alludes to the frequency of cur- 


tailment of deliveries to the industrial customers (Br. p. 
23), the validity of this reference again depends upon the 
meaning of terms used. Mississippi considered that an 
industrial customer was curtailed on any day during which 
it did not receive all of the gas it could have used. 27 
FPS 740. Of course in that sense curtailments did take 
place in view of the fact that many of the industrial cus- 
tomers purchase some gas from Mississippi on a purely 
interruptible basis for purposes other than processing fuel. 
But that does not mean that Mississippi has not supplied 
the minimum processing needs of the industrial customers 
over the years. 
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A REMAND IS REQUIRED IN THE EVENT THE COURT FAILS 
TO SUSTAIN ANY OF THE GROUNDS ON WHICH 
RESPONDENT RELIES. 


Respondent relies upon the claimed non-firm nature of 
Mississippi’s service to Petitioner and the other industries 
in the St. Louis area. We believe that we have demon- 
strated that Mississippi has historically supplied the nat- 
ural gas processing fuel needs of these industries, and that 
Respondent’s determination that it is in the public interest 
that such service be curtailed, prior to final action on the 
certificate applications now pending before it, is not sup- 
ported by adequate subsidiary findings rationally leading 
to its conclusion. 


Respondent also relies upon a claimed availability of 
other gas, particularly excess gas from Mississippi’s sub- 
sidiary, Transmission, for industrial service. In making 
this contention Respondent erroneously equates capacity 
with gas supply. It is an uncontrovertible fact that as of 
the time Respondent issued its reallocation order that all 
of Transmission’s 75,000 Mef of peak day gas supply was 
allocated in toto to the utility customers (R. 1470-71). 
Counsel’s reliance in brief upon pending certificate appli- 
cations (Res. Br. pp. 12-18) is clearly erroneous in view of 
the fact that in its opinion Respondent specifically refused 
to prejudge any certificate applications which had not been 
heard and which were not before it for decision (R. 14372). 
Finally, Petitioner believes that it has shown that the tem- 
porary certificate authorization issued by Respondent’s 
order of October 15, 1962, approximately six months after 
the order under review, does not restore Petitioner to the 
status quo ante. Thus Respondent could not properly rely 
upon the claimed availability of gas from Transmission or 
the other proceedings now pending before it. 


Respondent contends that no findings of comparative 
need were required since allegedly there was plenty of ex- 
cess gas available from Transmission (Br. pp. 24-25). We 
have shown that this claimed availability of excess gas was 
non-existent. Further, Respondent’s own order of March 
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26, 1961, (R. 13655) expressly stated that ‘‘comparative 
needs for gas’’ would be the test for purposes of the reallo- 
cation issue. Expertise cannot supply evidence. Nor can 
it, without findings made upon critical issues, guide Re- 
spondent to a rational and lawful decision. Capital Tran- 
sit v. P.U.C. of D.C., (1954) 93 U.S. App. D.C. 194, 213 
F.2d 176, cert. denied, 348 U.S. 816. For all of the rea- 
sons stated in our Main Brief (pp. 9-17) we contend that 
such subsidiary findings of comparative need in support of 
the ultimate statutory criterion of public interest were es- 
sential to the validity of Respondent’s order. 


While the briefs of Respondent and Intervenors refrain 
from discussing the point, Respondent specifically states in 
its opinion (R. 14374) that it relied upon its interpretation 
of F.P.C. v. Transcontinental Gas Pipe Line Corporation, 
365 U.S. 1. In the case now under review Respondent has 
recognized that Petitioner’s use of the gas is superior and 
that it is an industrial use to which gas is “‘particularly 
adapted’’ (Br. in 17,151, p. 15). The Court’s holding in 
Transco relating to considerations of end use as applied to 
inferior boiler fuel usage, does not authorize Respondent 
to dispense with the necessity of a comparative weighing 
or balancing of needs for gas and findings thereon. For 
the reasons set forth in our Main Brief (pp. 14-16) Peti- 
tioner contends that Respondent’s interpretation of its 
authority under the holding of this case is erroneous and 
that its reliance thereon is misplaced. 


Respondent also purported to base its decision in part 
upon a finding of discrimination by Mississippi. For the 
reasons set forth in our Main Brief (pp. 21-28) Petitioner 
contends that such ultimate finding does not follow ration- 
ally from subsidiary findings based on the record. 


The foregoing five grounds have been relied upon by Re- 
spondent, either in brief or in its opinion, in support of its 
order. Respondent has failed to state whether it would 
have rested its decision on any single ground alone or on 
any combination thereof less than all five. Petitioner con- 
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tends that its position on each of these points should be 
sustained. However, even if this Court should sustain 
Petitioner’s position on only one or more, but less than all 
five grounds relied upon by Respondent, a remand is re- 
quired. In Michigan Consolidated Gas Co. v. F.P.C., 108 
App. D.C. 409, 283 F. 2d 204 (1960), cert. denied, 364 U.S. 
913, this Court held that where an administrative agency 
relied upon more than one ground, and upon review one is 
sustained and the other is not, a remand is required where 
the agency has failed to state that it would have rested its 
decision on the sustained ground alone. 


CONCLUSION 


Wuereror:, for the reasons set forth in our Main Brief, 
and for the reasons set forth herein, it is respectfully sub- 
mitted that Respondent’s Opinion No. 355 and accompany- 
ing order issued April 18, 1962, should be reversed and re- 
manded insofar as such Opinion and accompanying order 


reallocate or reassign the capacity of the Mississippi nat- 
ural gas pipeline system, and insofar as such Opinion and 
accompanying order require Mississippi to adopt revisions 
to its FPC Gas Tariff limiting firm service to the direct 
industrial customers to 25,000 Mef per day. 


Respectfully submitted, 


Waurter E. GALLAGHER 
GrorcE J. MEIBURGER 
Gallagher, Connor & Boland 
821 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for 
Owens-Illinois Glass Company 
Frep E. FvuLter 
Fuller, Seney, Henry and Hodge 
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Of Counsel 
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Table 1 
Schedule 3 
FOOTNOTES : 


1/ "Sales are not metered on a daily basis". 


2/ Factors based on peak day of January 25, 1961, with an average 

mean temperature of 25°. Estimate increased 33 Mcf per degree 
day based on previous experience. | 

3/ "Company owns inspirator type propane-air plant which has present 
capacity of about 5,000 Mef on Peak Day. Because of increased 
loads and pressures and age and condition of plant, it isi assumed 
its effective capacity would be reduced to 3,000 Mcf by 1962-63 
and zero by 1963-6L". 


| 
L/ Includes 3,032 Mcf of oil gas, balance propane. 


S/ "Excess of Stated Demand" 


6/ Penalty 


7/ “Includes some commercial interruptible" 
| 

8/ Includes 192); dual fuel burner space heating customers (curtailed 
3,580 Mcf). | 
| 

9/ Breakdown of commercial customers and factors for gas consumption: 


Factor | 
Non-space heating 0.41 
Dual fuel-off on peak day - 
With space heat 3.80 
Total 


10/ Includes 152 dual fuel burner space heating customers (curtailed 
S50 Mcf), 343 straight natural gas space heating customers and 
280 non-space heating customers. | 
| 
11/ 0.6 Mef for commercial non-space heating customers. 
12/ "It is difficult for us to project to a zero temperature, for we 
don't have that kind of weather down here". 


13/ "Design Mean Temperature 120" 

1L/"Arkla's Stated Demand for firm gas under Mississippi River Fuel 
Corp. Fel rate will remain at 9,500 Mcf at twenty degrees F. 
(11,970 Mcf at zero degrees F.) through 196k for towns presently 
served." | 

15/ Propane 

16/ "Based on mean temperature of 18° F." 


Netes Empty columns indicate no response. 
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Table I 
Schedule 


FEDERAL POWER COMMISSION 
WASHINGTON 23 


City of Red Bud, Illinois, et al. < 
Docket Nos. G~1650k, et al. Mar ~& j96y 


TO THE PARTY ADDRESSED 


Gentlemen: 


By order issued March 27, 1961, the Commission reopened these 
proceedings for the purposes, among others, of obtaining evidence 
as to the relative needs of the utility customers of Mississippi 
River Fuel Corporation for gas from its present pipeline capacity 
and the present availability to these utility customers of other 
supplies of gase ‘The attached form with instructions is designed 
to obtain that information from your company or community. It 
should be attested to by a responsible official of your firm who 
may be required to testify under oath in these proceedings as to 
the reliability of the data, 


Two copies of the completed form should be returned by 
May 19, 1961. You may retain the other copies. 


Secretary 


City of Red Bud, Tilinois, et al. 


INSTRUCTIONS FOR COMPLETING FORM 

"Statement of Actual Peak Day Requirements 

of Natural Gas During the Winter Period 

November 1, 1960 through March 31, 1961 

and 
Estimate of Peak Day Requirements of 

Natural Gas During the Winter Periods 
(November 1 - March 31) 1961 --196)" 


| 
If your company or community operates separate distribution systems 
not connected with Mississippi River Fuel Corporation's pipeline, 
limit replies to only those systems which receive gas from that 
pipeline. 

| 
Show as purchases from Mississippi River Fuel Corporation your 
required "Stated Demand" which means the volume that corporation 
4s obligated to deliver on any day and serves as the volumetric 
basis for the demand charges that its customers pay. 


If no-increase in your present "Stated Demand" is required, merely 
show your present "Stated Demand" as the purchases from Mississippi 
River Fuel Corporation for each winter period. 


The péak day represents the day of maximum requirements of firm 
| 


| 
Show all items of PEAK DAY SUPPLY in terms of Mcf or equivalent 
Mcf of natural gas. Indicate by footnote which sources, if any, 
are capable of supplying volumes greater than those shown and to 
what extent. 


Indicate whether Company-produced gas is natural or manufactured 
by peak shaving equipment. If it is the latter, describe the 
nature of this equipment. 

In preparing your estimates assume that the present cost of gas 
purchased from Mississippi River Fuel Corporation will prevail. 


Assume that the temperature on the peak day will be 0° F, | 


Similar data for the 196-1965 and 1965-1966 winter periods may 
be submitted at your option on a separate sheet. 


Snow the number of customers under III B as of a recent date, 
specifying that date. 


7460 


City of Red Bud, Illinois,’ et al. Docket Nos. G-1650h, et al. 


Name of Company or Community 


STATEMENT OF ACTUAL PEAK DAY REQUIREMENTS OF NATURAL GAS DURING THE WINTER PERICD 
NOVEMBER 1, 1960 TO MARCH Bl, 1961 AND ESTIMATE OF PEAK DAY REQUIREMENTS OF NATURAL 
GAS DURING THE WINTER PERIODS (NOVEMBER 1 ~ MARCH 31) 1961 - 196) 

Volumes in Mcf at 14.9 psia 60° F. 


Peak Day of Winter Period 


Converted 
_Actual to 0° F At 0° F. Tem:erature 
TSGO-1901 1960-1961 1961-1962 1962-1963 1963-1964 


I PEAK DAY REQUIREMENTS 
A. Present Custoners 
Residential 
Conmercial 
Industrial 
(a) Firm 
(bo) Interruptible 
Total - Present Customers 


RB. New Customers 
Residential 
Commercial 
Industrial 

(a) Firm 
(b) Interruptible 
Total - New Customers 


C. Company Use and Un- 
accounted for 

D. Other (specify) 

E. Total Peak Day Require- 
ments 


II PEAK DAY SUPPLY 

A. Purchases from 
Mississippi River 
Fuel. Corporation 

B. Purchases from other 
pipelines 
Coripany-produced 
gas 
Receipts from under- 
ground storage 
Taken from holders 
and line pack 
Other 
Total Peak Day Supply 


EL 


ak 


TIT MISCELLANEOUS DATA 
A. For the actual peak day of the 1960-1961 winter period, list the 
curtailments by classes of customers in terms of Mef of natural Fase 


INDUSTRIAL 
COMMERCIAL Firm Interreptible OTHER 


RESIDANTIAL INDUSTRIAL . 
Space Non-Space | inter- 
Heating Heating COMMERCIAL Firm ruptible 


B. Number of customers 


as of : 
(date) 


C. Factors used as 
gas consumed per 
customer. 


VERTFICATION 


I hereby certify that the forcgoing information ig trve and correct to the 
best of my knowledge and belief, that all factual data herein were taken from 
the books and records of respondent and that al). estimates reflect the best 
judgment based-on operating expericnce and practice. 
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Table II 
Schedule 3 


FOOTNOTES 

1/ "Do not know - Never curtailed to this low volume of gas". 

2/ "We do not meter ss separately for pilot lights or space heating. 
The figures /shown/ constitute essential service gas where standby 
is impractical". 

3/ "No way to break down". 

L/ 5 to 10 Mcf included in gas for space heating. 

5/ "Cannot estimate". 


6/ "At this time /future requirements/ cannot be estimated . « 
but it is probable they will remain the same". 


7/ “Impossible to project gas requirements ‘beyond 1961-62". 


Note: Empty lines indicate no response. 


Table II 
Schedule 


Description of Gas Usage 


and Stand-by Equipment 


Got 


ALPHA PORTLAND CEMENT COMPANY 


‘ye Deseribe the purposes for which natural gas is used in your company's operations 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 


rations (Item 2). $ 
= mast ue the firm gas for space heating, as we have no other heating 


equipment available in’ either the office or mil) buildings. We mst also 
have the fira gas for operationss for at presents we kave no other method 
ef lighting car coal mills which are standby for the interruptible gas sapplye 


-5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Ttem 3. 


We nave unit fired Babcock & Wileox and Raymond Coal Mills as standby 
equipment to fire our rotary kilns. 


ALTON BOX BOARD COMPANY, ALTON, ILLINOIS 


lk. Deseribe the purposes for which natural gas is usea in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 

Operations (Item 2). 

A)NORMAL BUSINESS OPERATIONS-95% OF ALL STEAM BOILERS FIRED BY GAS. 

B)UNDER CURTAILED GAS OPERATIONS WE SWITCH TO COAL. 

c) WE USE FIRM GAS IN OUR JET COATER ON ONE OF OUR PAPER MACHINES. THis COATER 18 
VERY ESSENTIAL IN OUR OPERATION TO APPLY CLAY COATINGS TO OUR HIGH GRADE BOARD 
PRODUCTION. THIS RANGES BETWEEN 25% AND 55% OF OUR PRODUCTION ONTTHIS MACHINE. 
WE WOULD BE UNABLE TO OPERATE THIS COATER WITHOUT GAS. 

p) We ALSO USE FIRM GAS IN THAWING COAL CARS. EQuiPMENT WAS INSTALLED IN OUR THAW: 
PITS TO BURN ONLY GAS. OURING FREEZING WEATHER IT WOULD BE IMPOSSIBLE TO UNLOAD 
CARS WITHOUT GAS FOR THESE THAWING PITS. 


Se pesreiee the type of stand-by equipment supplying the fuel needs estimated in 
m 3. 


COAL BURNING EQUIPMENT CONSISTING OF PULVERIZERS AND STOKERS FOR 
BURNING COAL. 


Gur 
AMERICAN OIL COMPANY 
| 
. Describe the purposes for which natural gas is used in your company's operations, 


distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). | 


Natural gas is used as (1) boiler fuel in producing steam, | 
(2) furnace fuel in refining oil, (3) raw material for the production 
of hydrogen and synthesis gas in thé manufacture of oxo alcohols, and 
(4) fuel for the production of inert gas. During periods of curtail- 
ed gas service, alternate fuels are substituted for natural gas. 


Se ree the type of stand-by equipment supplying the fuel needs estimated in 
m 3. 
Boilers used in the manufacture of steam are equipped to barciees 


and oil. In addition, four of the six boilers available can burn coal 
if necessary. 


Furnaces used in refining oil are equipped to burn oil as well as 
gas. 


Natural gas ordinarily used in oxo alcohol manufacture and inert 
gas generation is replaced by propane. The only special equipment ‘used 
is a propane vaporizer consisting of a small vessel, using steam for 
the source of heat, plus necessary control instruments. 


AMERICAN STEEL FOUNDRIES 


lh. Describe the purposes for which natural gas is used in your company's operations, 

distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 

During Normal Business Operations (Item 1), natural gas is used 
for melting scrap in open hearth furnaces, for producing steam in boilers, 
for heat treating, for. core baking, for ladle, open hearth runner, and 
stopper rod drying, for bulk sand drying, for mold and skin drying, for 
miscellaneous laboratory processes, and for space heating. 


During curtailed gas operations (Item 2), natural gas is used for 
some heat treating, for same core baking, for ladle, open hearth runner, 
and stopper rod drying, for mold and skin drying, for laboratory processes, 
and for space heating. 


5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


| 
All standby equipment burns oil to supply the fuel needs estimated 
in Item 3. 


q4¢eb 


Extent to Which Stands 
ar Eourfrment. Can Maat 


AMERICAN ZINC CO. OF ILLINOIS 
Monsanto, Illinois 


hk. Doccribe the purpoces for which natural gas is used in your ’ 
@etinssish betsoen Norxal Sa ene 
amas noe - Businoss Operations (Item 1) and Curtailed Gas 
At this plant, an electrolytic process for the production of primary 
zinc metal is an integrated process where each of the various process 
components must be operated continuously to sustain the complete 
operation of ‘the plant. The plant is operated 24 hours per day seven. 
days per week and 365 days per year. Natural gas has been used ex- ; 
Clusively since the operation started. Its use is necessary to operate 
the plant with the existing facilities. Natural gas fuel is used at 
five different steps in the process and these steps are closely inter- 
locked and integrated so that any shutting down of a step will goon 
cause the plant to cease to operate. The five steps are: 
1. Leach residue drying 
2. Process steam 
(A) heating plant solution 
(b) Filter Discharge 
(c) Vacuum jfét pump 
(a) Space heating 
3. Reverheratory Furnace Fuel to melt and cast zinc. 
4. Calcining Furnace dross 
5. Calcining Galvanizers Skimmings. 


5. Describe the type of stand-by equipment supplying the fuel 
needs estimated in Item 3. : 


Gyo7 


ARMOUR AND COMPANY 
| 
kh. Describe the purposes for which natural gas is used in your company's operations, 


distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Item #2 - Normal Business Operations 
1. Pilot lights 
2. Space heating 
3. erations 
a) steam generator fuel 
b) gas engine fuel 
¢e chemical raw material 


Item #2 - Curtailed Gas Operations 
1. Pilot lights 
2. Space heating 
3. Operations (see note below) 
a chemical raw material 


Note: Under curtailed gas operations #6 fuel oil is substituted as 
Steam generation fuel and propane is substituted as gas engine fuel. 
In this plant there is no practical substitute for natural gas as a 
raw material. 


5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. | 


Steam Generator Fuel - Comprised of conventional equipment, 
neluding storage tank, piping system, pumps, heaters and 
burners for use of #6 fuel oil in lieu of natural gas. | 


Gas Engine Fuel - Comprised of conventional equipment, | 
including storage tanks, piping system and vaporizer for 
use of propane in lieu of natural gas. 


CAINE STEEL CO., GRANITE CITY METAL DECORATING DIVISION 
| 
lh. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Operation - 1. Roller coated and baked enamel on steel ' sheets. 
2. Decorative lithography on steel sheets. 

Equipment - One straight roller coater line and one lithography 
ox press line, each equipped with a 90-foot Wagner 
gas fired baking ovens. 

Curtailea supply would of course result in reducing both 

capacity and employment by closing one line. 


: Se oe the type of stand-by equipment supplying the fuel needs estimated in 
em 3. vn 


oe 
od 


None 


(Vo 


4. Describe the purposes for which natural gas is used Jn your company's operation 
distinguishing between Normal. Business Operations (Iteu 31) and Curtadled Cas 
Operations (Item 2). 


THE CROSSETT COMPANY 
Sy 


(a) Normal Business: 
Subsidiary boiler fuel with waste wood & chemicals to produce steam 
used in paper making process '& to produce electricity as by-product 
in high pressure turbine-generator. 
Gas burners to dry paper. 
Production of lime from limestone in kilns. 
Produce steam for drying in lumber dry kilns. 
Produce steam for wood chemical distillation plant 
Gas burner to dry charcoal briquets. 
Heating. 
Curtailed Operations: Depending on duration and extent of curtailment, 
the above operations are curtailed or shut down in following order: 
1. Generation of electricity (can be purchased) 
2. Production of lime in kiln (fresh Lime can be purchased). 
3. Briquet drying (can operate overtime to recover lost production). 


NOTE: All manufacturing operations except briquest production are 
2h/nr/day, 7 days a week, so minimum is designed to support 
all process operations. Shutdown of any of above three items 
is very costly. 


5S. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


1. Gas boilers can be converted to burning oil but storage of oil 

is limited and supply unreliable. Have a maximum oil burning capacity 
equivalent to 5,000 MCF for short periods up to 24 hours and about 
4,000 MCF beyond 24 hours and sustained. 


2. For short periods up to 12 hours, waste wood storage can supply 
extra fuel equivalent to 2,000 MCF. Beyond 12 hours there is no extra 
capacity. 


NOTE: A substantial portion of all fuel used is waste wood and chemicals, 
with gas representing about 45% of all fuel. Any curtailment of 
manufacturing operations curtails volume of waste wood and chemical fuel 
aggravating gas requirements. 


7407 


4. Describe the purposes for which natural gas is used in your company's operatio 
distinguishing between Normal. Business Operations (Iteu 1) and Curtailed Gas 
Operations (Item 2). 


W. S. DICKEY CLAY MFG. CO., ST. LOUIS, MO. 


NS, 


Natural gas for boilers is used to produce steam for powering clay sewer 
pipe presses and steam for heating of sewer pipe dryers. ; 


Major part of kiln gas is used to fire clay sewer pipe in periodic and 
continuously operated tunnel kiln. Some kiln gas is used for heating 
sewer pipe dryers (other than steam Heated dryers). OFFICIAL FILE COPY 


S. Describe the type of stand-by equipment supplying the fuel needs lestimated in 
Item 3. | 


Have one oil fired boiler for stand-by which buriis No. 6 Fuel oil. 


Have No. 2 oil stand-by on gas heated dryers and on continuously 
operated tunnel kiln. 


HILL BRICK COMPANY 


lh. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). | 


Natural gas. is used by our company to manufacture structural 
elay Soaacese We burn the brick in down draft periodic kilns, 
the clay maturing at 1880 degrees F in approximately 7 dayse 


Our normal operation is to light one kiln each day and since 
we do not nave a stand-by fuel, any curtailment of gas would 
stop our operation, which would result in unemployment of our mene 


S. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


LACLEDE STEEL COMPANY-MADISON 


kh. Deseribe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 2) and Curtailed Ga: 
Operations (Item 2). 


Item 1. 


1. Rolling mill reheating furnace 
2. Boiler 


Item 2. 


When allocation of gas is reduced to zero there is, 
of course, no answer to your question #4 (Item 2). 

However, if gas curtailment is not to zero consump- 
tion then that volume of gas available is consumed 

in the reheating furnace. 


OFFICIAL FILE COPY = 


S. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


Fuel oil for use in: 
1. Rolling mill reheating furnace 


Coal for use in: 
1. Boiler 


GEN 


LACLEDE STEEL COMPANY - ALTON 

h. Leseribe the purposes for which natural gas is usod in your company's operations, 
distinguishing between Normal. Business Operations (Itew 3) and Curtailed Cas 
Operations (Item 2). = 


Item l. 

1. Open hearth furnaces 
Cupola runners and ladles 
Ingot reheating pits 
22" mill reheating furnace 
8" mill reheating furnace S 
Rod mill reheating furnace t 
Pipe mill reheating furnac€ 
Wire mill normalizing and anné 
Galvanizing furnaces 
Boiler 


2. 
Pipe mill furnace 

Galvanizing furnace 

Wire mill normalizing and annealing furnaces 
Ingot heating pits 

Cupola ladles and runners 


CENTRAL FILES 


w 
ONO CON OWI FW 


. 


# 


Uw i 


| 
5. Describe the type of stand-by equipment supplying the fuel needs estinated in 
Ttem 3. 
Fuel oil for use in: 


1. Open hearth furnaces 
2. 22" mill, 8" mill, rod mill, reheating furnaces 


Coal for use in: 
1. Boiler 


LEWIN-MATHES CO., DIV. OF CERRO CORP. 


. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Norma]. Business Operations (Item 1) and Curtailed Gas 


Operations (Item 2). 


| 
the Federal 
As indicated by the undersigned in the proceedings before | 
Power Commission, natural gas is used for anode casting, billet casting, 
annealing, etc. in the smelting, refining and fabricating operations of this 
plant. With curtailed gas operations, fuel oil is used for ahs 


| 
5S. Describe the type of stand-by equipment supplying the fuel needs estimated in 


Item 3. 
12,000 gal. capacity fuel oil storage. 


GY 71 


MISSISSIPPI LIME COMPANY 


h. Describe the purposes for which natural gas is used in ' 
ses fo § a1 Be $ m your company's operations 
distinguishing between Norma]. Business Operations (Item 1) and Curtadled Gas : 
Operations (Item 2). 


Mississippl Lime Company is a producer of High Calcium 


Lime and related products. Our use of gas is on an interruptible 
or "surplus" basis and is therefore used only when available as 


such. 
Se eee the type of stand-by equipment supplying the fuel needs estimated in 
em 3. 


As alternate fuel we use coal and oil. 


MISSOURI PORTLAND CEMENT COMPANY 


h, Deseribe the purposes ‘for which natural gaz is us 
+ ses fe 8 al gaz is used in your company's operations 
distinguishing between Normal. Business Operations (Ite 1) ard Gurtailed ai oe 
Operations (Item 2). 


Normal operations - (1) cement kiln 
(2) space heating 


Curtailed operations(1) space heating 
(2) pilot lights (for coal burning) 


S. Describe the type of gtand-by equipment supplying the fuel necds estimated in 
Iten 3. 


equipment required to fire the cement kilns with pulverized coal. 


MISSOURI ROLLING MILL CORPORATION | = 


h. Describe the purposes for which natural gas is used Jn your company! 8 operations, 
distinguishing between Norma], Business Operations (Iteu 1) and Currtailed Gas 
Operations (Item 2). 

Missouri Relling Mill Corporation ownes and operates a steel relling mill 
and fabriceting plant in the City of St. Louis, manvfacturing various steel bars, 
angles and fence posts. It also has a galvanizing plant and an annealing furnace. 


Alloperations are set-up for the use of natural ges. Only the two rolling 
mill furnaces can be operated on a temporary basis by the use of oil due to the 
fact that the storage capacity is limited (can not be enlarged). 


The large furnace could only run for two, eight hour shifts and the small 
furnace for three, eight hour shifts. Therefore, if the plant were cut down to 
the minimum, as shown above, it could not operate a steel rolling) process and 
would be continually curtailed due to not being atle to provide continuous flow 
of oil, we could, therefore, only operate the galvanizing department and 
annealing furnace and the fence post baking oven on a regular basis. But due to 
the fact that the operations begin with the heating furnaces a continuous flow 
of material could not be passing through and, therefore, the ay would be on a 
off and on operation. 


5S, Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


The two rolling mill furnaces are the only items of the plant that are 
converted so they, in emergency, can use fuel oil instead of natural gas. 


The total storage capacity for fuel oil for the above nentioned use ae 
a 6,000 gallon undergrcund storege tank. 


This oil is also used for our locomotive cranes and we ESE space for 
further installation, either ‘above or below ground for more oil ction 
(city ordinance would not allow above ground storage at this location 


MOBIL OTL COMPANY - EAST ST. LOUIS REFINERY q¢ Te 


hk. Describe the purposes for which natural gas is used in your company's operations 
distinguishing between Norma]. Business Operations (Item 1) and Curtailed Gas , 
Operations (Item 2). 
_Purchased natural gas uses:_ 
Field safety flare pilot lights. 
Fuel for reciprocating compressors. 
Purge gas for safing during unit turnarounds. 
Supplement refinery fuel gas for process heater fuel during refinery gas 
shortages. 
Laboratory (burners, etc.). 
Curtailed Gas Service: 
1. Field safety flere pilot lights. 
2. Fuel for reciprocating compressors. 
3. Laboratory use. 


Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


The refinery has a fuel oil system which supplements the refinery fuel gas 
system when necessary by supplying heavy fuel oil to oil burners in several 
process heaters and boilers. Liquid fuel cannot be used in compressors or 
pilot lights. The refinery attempts to minimize fuel oil usage since the 
heavy fuel oil is feed stock for a refinery unit. 


NATIONAL LEAD COMPANY, ST. LOUIS BRANCH 


kh. Deseribe the purposes for which natural, gas is used In your company's operations 
distinguishing between Normal Business Operations (Iteu J) and Curtailed Gas ; 
Operations (Item 2). 


Item 1. Space Heating, Furnace Pigment Operations 4 Products, 
Boller Operations, Melting Kettles & Drying Ovens. 


Item 2. Space Heating, Furnace Pigment Operations 2 Products, 
Melting Kettles, & Drying Ovens. 


Newnes ee ewe meee 


5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


Gas-011 Conversion Units 
Coal Grates 


q4 76 


. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Norma]. Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Normal: Ore drying, rotary kiln firing, steam superheating and minor consumption 
in leboratory and cafeteria. i 


NATIONAL LEAD CO., TITANIUM DIVISION, ST. LOUIS 11, MO. 


Curtailed: Steam superheating, and minor consumption in laboratory and cafeteria. 


5. Describe the type of stand-by equipment supplying the fual needs esttrated in 
Item 3. 


Equipment for burning No. 6 Fuel Oil - storage, heating, steam atomization and 
burners. 


OBEAR-NESTER GLASS COMPANY 


lh. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gay 
Operations (Item 2). 
ITEM 1 : 
1, On our furnaces in the melting of raw materials in the manufacture of glass. 
2, On our feeder operation, which controls gob temperature in the formation of glass 
containers. 
3. In the firing of our lohrs, which is necessary to properly anneal glass containers 
coming off machines. ' 


ITEMS 2-3 


In the firing of our boilers. 


5e See the type of stand-by equipment supplying the fuel needs estinated aie 
em 3. | 


In the manufacture of glass, our furnaces, feeders and lehrs are ; 
engineered for the 
use of natural gas, and continued service of natural gas for our production is 


essentiel, and will prevent lay-offs to employees if we were de 
rd H 
these purposes, P Va gas for 


Being repetitious, NATURAL GAS is important for our GIASS MANUFACTURING PROCESS 
? 


while on the other hand we can convert to Fuel O11 as stand—b 
our boilers, y for ene firing of 


We have Stand-By (FUEL OIL) Service on our Boilers, which we do 
use 
Boctreientoak ° during the gas 


F¢7b 


S 
OLIN MATHIESON CHEMICAL CORPORATION neorr mee 


May 18, 1961 


Attached sheet. 


The increased need for gas shown under Items 1 and 2 
for the years 1962 and 1963 will provide further employment at 
our East Alton Plant. For the years 1964-1965 and 1965-1966 
we estimate that we will need the increased amount of gas shown 
for the years 1962-1963 and 1963-1964, if not more. 


Item 4. The purposes for which natural gas is used in 
our company operations, distinguishing between normal business 
operations, Item No.. 1, and curtailed gas operations, Item No. 2, 
is as stated by Mr. Harry Frech, Jr. at the hearing before the 
Federal Power Commission in the matter of City of Red Bud, 
Tllinois, Docket No. G16504 and others, Transcript pages 326- 
415 inclusive, a brief summary of which is as follows: 


The Olin Mathieson Chemical Corporation East Alton plants 
consist of manufacturing facilities of three of the production 
divisions, While these three plants are operated by separate 
product divisions, there is a considerable amount of inter- 
dependence as many components are supplied by the divisions, inter- 
plant, on a uniform schedule basis. Consequently, if there is any 
interruption in one of the plants, there are difficulties in the 
others by reason of shortage of components. 


Over the years we have replaced all of the old oil 
fired and water gas fired furnaces with furnaces designed to handle 
the natural gas in the most economical manner. We now have over 
seventy furnaces, gas fired driers or annealers installed in the 
East Alton plant. 


Brass annealing furnaces consist of pusher slab, walking 
beam, roller hearth, bright anneal and strip anneal. The 
operations are a series of anneals and rolling operations. The 
size of the grain of the metal is controlled by annealing, and 
4t is the heart of the operation in producing metals to meet 
specifications. 


The Roll Bond Department of the Metals Division uses 
natural gas for heating of plates prior to lot rolling, and for 
annealing and drying which follows washing processes. This is 
a straight line manufacturing operation in which there, is no 
stock piling, one operation following immediately upon another, 
If gas is curtailed in this Department, we must shut down the 
entire Department as a unit. 


In our ammunition production process we use natural 
gas mainly for annealing, and furnaces are designed only for 


guard 


gas. Articles are pickled in acid, washed, and then dried jin 
heated driers designed only for use of natural gas. If annealing 
of components is curtailed or shut down, all other operations are 
affected at once or in a short time. | 


Gas is also used for melting lead in making shot. 


During curtailed gas operations, portions of the plant 
are progressively shut down, depending on the amount of curtailment. 
| Even with 75% of normal gas supply available, we cannot operate 
‘the plant for more than a day or two. Even during total plant 
' shut down we still use some gas to keep the annealing furnaces 
hot so that shrinkage of the fire brick lining will not tak 
place, resulting in damage to the refactory lining. 


Item 5. We have no standby equipment or fuel to supply 

' our firm gas requirements. At the time we signed the contract 

' with Mississippi River Fuel Company we dismantled our water gas 

producer, and removed it from our plant in reliance on natural 

| gas to be supplied us under the contract. We have no standby 

fuel for our firm gas supply. 

All of our furnaces, driers, annealers, etc. were 
designed for the use of natural gas. O11 could not be used as 

fuel for our furnaces because the combustion chambers are too 

/ gmall. Butane is not practical for the reasons stated by | 

| Mr. Frech at the hearing, which are set out in the transcript 

of his testimony. 


The actual and estimated use of boiler gas can be 
curtailed 100% for considerable periods of time by the use of 
coal. 
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OWENS-ILLINOIS GLASS COMPANY 


h. Describe the purposes for whicn natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Gas is used for the firing of glass furnaces which we can carry with a standby 
fuel oil system in case of interruption, on boilers which are also protected 
with a fuel oil standby, ‘and on lehrs, feeders, space heaters, pots and 
miscellaneous on which standby is non-existent and impractical. Item #2 
constitutes the minimm gas we need for continuous operation of our facilities. 
Anything less would cause shutdown and consequent unemployment. 


Note: Temperature makes no appreciable difference in our operation, therefore, 
we have not converted to 0° F. 


5. cane the type of stand-by equipment supplying the fuel needs estimated in 
em 3. 


This is a Bunker C system, using combustion air blowers, and air inspirated 
burners. Storage consists of 2,278,000 gallons heated to handle #6 oil. 


PITTSBURGH PLATE GLASS COMPANY 


lk. Deserive the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal]. Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 
inder normal conditions we have two glass melting tanks in operation. In addition to 
belting, gas is used for refining and annealing the rough plate glass. We have an emer 
p stand-by system for the nelting operation on the #1 Tank unit. During 
short periods of curtailed gas service, we can fire this unit with oil; however, the cost 
of oil is about three times that of natural gas. The #2 Tank unit has no stand-by firing 
By The quantity show under iten #2 for operations represents the gas necessary to 
Z ‘Also included in this quantity is the gas used in two smaller pro=- 
duction processes amounting to approximately 120 Mef per day. The normal life of these 
ank units is about three years of continuous operation. Due to deterioration of the 
efractory regenerative system, the efficiency decreases with age and more gas is needed 
> maintain production. This explains why our estimate of maximum and minimum require- 
nents for the next three years fluctuate se 


gas is essential to the economical operation of this 


5. aes the type of sterid-by equipment supplying the fuel needs estimated in 
em 3. 


The oil stand-by system on the fl Tank unit was installed for emergency use for 
short periods of curtailed gas service. It was not designed to meet the need for 
efficient firing with alternate fuels for extended periods. It consists of tanks 
to hold a seven day supply of No. 2 light fuel oil; pumps and associated piping 
and associated piping for steam for atomization and preheating. A proper glass. 
tank stand-by firing system for meeting efficient firing needs would require a 
great investment. 


(V1 


lh. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Natural gas is used in the firing of Clay Refractories. Normal business 
operation requires specified cubic feet to maintain quality product and 
production schedules. Curtailrent of natural gas would result in 
reduced production and employment. 


H. K. PORTER COMPANY, INC., LACLEDE WORKS 


Showa we be forced to use some other fuel, such as oil, due to curtail- 
ment of gas, our production cost would increase sharply. In addition 

to fuel cost increase, we would sustain cost in changing our plant. 

All of these increased costs would result in increased cost to steel 
companies who use our product, and to many other users of Clay Refractory 


* 


| 5, Deseribe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. ' 


None 


H. K. PORTER CO., REFRACTORIES DIV., CHRISTY WORKS 


lh. Deseribe the purposes for which natural gas i S : i 
gas is used in your company's operations 
distinguishing between Norma]. Business Operations (Item 1) and Curtailed Gas ¢ 
Operations (Item 2). 


Natural gas is used to fire clay refractory ware to required ceramic 
temperatures. The capacity of the plant is limited by the available kiln 
space; therefore any curtailment of gas will result in the shutdown of the 
entire plant with resulting direct loss of employment to over 150 individuals. 

Also, several smaller companies engaged in the manufacture of glassware 
are solely dependent upon this plant for the supply of clay melting pots, 
which must be dried by gas. Any shutdovm will effect these companies drasti- 
cally, to the extent of scattered plant shutdowns throughout the country. 
Loss of employment in this situation is difficult to estimate but would be 
substantial. Resulting loss of production at this plant would jtenc to sub-= 
stantially increase costs of clay ware used in furnace repair by steel and 
glass manufacturers and would, indirectly, effect the entire economy. 

According to the best estimates of our engineering department, the use: 
of oil as a fuel would increase our firing costs 72%. This does not take 
into consideration the amortization of $500,000.00 which would be required to 
convert from gas fired kilns to oil fired kilns. i 


This would mean a tremendous increase in our prices which would 
either be accepted by the steel and glass industry and passed on to the 
consumers, or else force this company out of business with the results 


previously mentioned. 


ee the type of stand-by equipment supplying the fuel needs estimated in 
em 3. | 


No stand-by equipment is currently being used. 
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ST. LOUIS CAR COMPANY 


4. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


@as ie uscd by this coopeny for various equipment such ae 
goldoring irca heaters, tovcn cutting machines, forging 
foonsces, clecaing 24 working tanks, sreas for érying painted 
railway cars, water heaters for sanding operations and for 
lector FOCRS, GtSe 


S. ee the type of stand-by equipment supplying the fuel needs estimated in 
Mm De 


fhe equipscnt deseribes in Itexm 4 is widely scattered 
throughout the G0-sere plont with its approximately 
million equsre foot of flcor space, Standeby facilities 
ave iepractical for cost of the equipsent. Due to the 
nature of plent procedures, shutting down some of the 
eperations vould rocslt in a chain reaction effecting 
the entire preauctica line. 


ST. LOUIS MALLEABLE CASTING CO. 


4. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


FOR MAKING CORES 
GALVANIZING 
HEAT TREATING 
LADLE DRYING 
OFFICE HEATING 


ANY CURTAILMENT BELOW ITEM #2 
would eause us to suspend operations 
with resultant loss of employment 


5S. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. TT WS 


SCULLIN STEEL CO., DIV. OF UNIVERSAL MARION CORP. 


Gye 


lh. Deseribe the purposes for which natural gas is used in your compan ts operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). | 
Operation of steam boilers for plant heating, engine driver 
alr compressors, pump and fuel oll preheaters. 
Operation of open hearth furnaces, heat treating furnaces, 
core ovens and ladle dryers. 
{tem 2. Operation of pilot lights, space heating, core ovens, heat 
treating furnaces and ladle dryers. 


5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


Remotely located above ground of] storage tanks, pumps, 
preheaters and combination burners, arranged to burn No.5 
fuel of]. | 


SHELL OIL COMPANY (WOOD RIVER REFINERY) 
| 


| 
h, Deseribe the purposes for which natural gas is used in your comp ny's operations, 
distinguishing between Norma] Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


See Page 2. 


6, Deseribe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


——— 


| 
NOTE: We are unable to answer this questionnaire categorically as most of 


it apparently does not apply to our situation. | 

There are no daily requirements of natural gas during the jwinter 
season because our gas supply is on a completely interruptible 
basis under control of the supplier. We would be interested In 
obtaining a supply of several million cubic feet per day if it 
were guaranteed non-interruptible (except for uncontrollable 
reasons) and if the price were attractive. 

Presently we do not depend on any supply of natural gas during the 
winter, but occasionally have taken smal! amounts when offered to 
us during brief periods of relatively hIgh ambient temperature. 
This averaged 3,900 Mcf/day in 1960-61. 

| 

Natural gas is used as fuel to supply energy for various and 
diverse ol! refining operations. When it 1s not available, other 
fuels are used. 


~ fay) 
STERLING STEEL CASTING CO., MONSANTO, ILL. GH " 


h. Deseribe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Item 1 - Heat treating of 99% of entire products - core baking, 
ladle heating, space heating, mold drying, gas oxygen 
torch for flamewashing and cutting. 


Item 2 - The minimum daily requirements are for pilot lights and 
minimum space heating on mild days during the months 
listed. 


S, Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


The words "can meet" in item 3, if carried to the fullest extent, could be 100% in the 
future if enough stand-by equipment would be purchased. The following is the stand-by 
equipment now on hand. 
Ladles - Hauch Manufacturing Co. - Gas-oil unit - Type HC #783 or #784 
Core Oven - 1 North American Dual Fuel Burner - @221-5 
Heating Boiler - 1 Dual Syncro-flame unit - Model SF 100E - Manufactured by 
Synchronus Flame Inc., Walworth, Wisc. 
8' x 10' Annealing Furnaces - 4-North American Duai Fuel Burners - #221-5 and 
2-North American Dual Fuel Burners - #221-4 
All of the above are dual burners in each case. 


The following are gas units for which we have no stand-by equipment. 
4’ x 8' Annealing Furnaces - 6-North American Tunnel Burners - #51-2D, Type B, 
l-North American Tunnel Burner #51-6A Type A, 3-North American Tunnel Burners, 
#51-6A, Type B ; 

Shipping Room - 8 Reznor unit heaters-US200F-Input 200,000BTU, Output 160,000BTU 

Wheel Shop - 3 Reznor unit heaters - US200F-Natural Gas-Input 200,000BTU, Output 
160 ,OOOBTU 

Locker Room - 1 Herman Nelson-SX201 Natural gas-Input 200,O000BTU, Output 160 ,000BTU 

Floor Molding - 1 Reznor Unit heater-US200F-Natural Gas-Input 200,O000BTU, Output 
160 ,OOOBTU 

Core Room- 2 Reznor unit heaters-US150F-Natural Gas-Input 150,000BTU, Output 120,000 
BIU 


Lindberg Furnace-Type 4860GH-Fuel Natural Gas-Maximum Temperature 1250° F. 


No stand-by equipment for geveral smaller unit space heaters and hot water beaters 


ae 


Since I do not understand item 3, it will be necessary for you to pick ot the informa- 
tion in item 5 and properly use it. 


UNION ELECTRIC COMPANY 


Geo 


h. De cribe the oses for wh ch natural as is used in our company! ops. ons 
$s purp t 4 y' 8 ip ration ’ 


distinguishing between Normal Bu 
eee Eero a. siness Operations (Item 1) and Curtailed Gas 


| 
Natural gas primarily used in normal o i 
peration as boiler fuel i 
* electricity. All gas burning facilities are fully Rotors ee 
ernate fuel, as our contract provides for interruptible gas supply 


5. Describe the type of oa : - 
Item 3. ype of stand-by equipment supplying the fuel needs estimated in 


Pulverized coal — pilots use oil or propane as alternate fuel. 


UNIVERSAL METAL PRODUCTS CORPORATION 
art, Missouri, plant 


h, Deseribe the purposes for which natural gas ig used in your company's operations, 
distinguishing between Normal, Business Operations (Item 1) and Curtailed Gas 

Operations (Item 2). 

We use natural gas for the heating plant and for the opemtion of our 

gas fired enamel baking ovens, which are used for baking enamel finishes 

on all the products that we manufacture. Any reduction in our gas suvply 

would serioudy handicap our operations and would result in a plant shutdown 

and layoff of our employees. This area is already considered by ithe 

government as a depressed labor area, classification "D". i 


5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


qyst 


h. Describe the purposes for which natural 
Ss gas is used in your company's operations 
distinguishing between Normal. Business Operations (Item 1) and Gurtatled Gas : 
Operations (Item 2). 


Natural gas is used by C.K. Williams & Co.,for the manufacture of 
iron oxide pigments and extender pigments at its East St. Louis 
plant. 


C. K. WILLIAMS & CO. 


Uses of these pigments are for the manufacture of paints, floor 
covering, roofing granules, cement, plaster and mortar colors, 
asbestos cement shingles and siding, pastics, paper and paper 
products, rubber, rocket fuel components, electronic merery 
devices, magnetic tape, electronic cores and electronic computing. 


As testified bofore the commission, six of our production units 
are presently equipped to use oil as stand by fuel. Eight units 
are not equipped to use standby fuel of any type and durnmg gas 
curtailment periods we are required to shut most of these units 
down, without standby fuel, and layoff the employees. 


Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


Standby equipment supplying the fuels needed in Item 3 consist 

of combination natural as and fuel oil conversion units on these 
production units where fuel oil can be used for heating just as 
well as natural gas although not as economically. 


You will note under Question 1 that we expect our gas consumption 
to be higher in the 1961-1962 winter season than present pipe 
line capacity indicated during testimony before Hearing Officer 
at Washington. Building of 2 new highway will cause relocation 
of our 8,300 ft. pipe line from plant to Mississippi River 
Fuel's main line and when this lime is relayed we expect to 
either install a larger pipe line or increase the line pressure 
to give additional gas capacity. 


Projections for the winter periods 1964-65 and 1965-66 have 

not been included in the report, as we.feel estimates of production 
levels that far in advance are quite speculative in nature in our 
particular business. 


WALWORTH COMPANY 


lh. Deseribe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


Natural gas is our only means of heating our offices and plant 
operational areas. Gas is used also to service our hot water 
supply - hot water is used, of course, in our wash rooms, shower 
room areas for sanitary reasons and is used also in our 


processing areas. 
Any curtailment of our use of gas would require a suspension 
of our entire operation resulting in everyone being sent home - 


all our shop and office personnel. 


5. Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


NONE 


GENERAL STEEL INDUSTRIES, INC. 


h. Deseribe the purposes for which natural gas is used in your company's operations, 


distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). | 

Firm gas is used for fuel in heat treating furnaces, mold ovens, core 
ovens, forge furnaces, for cutting and burning in production process and to pro- 
tect armor steel during critical points in process. Interruptable gas is used 
to melt down open hearth steel and, at times, to generate steam. Interruptable 
gas can be replaced entirely by stand by fuels. 


During periods of firm gas curtailment, it is our practice to add 
propane/air mix to the available supply of natural gas in sufficient quantity 
to insure that normal operation will continue. Curtailment of firm gas below 
2700 MCF per day will result in curtailed operation, with consequent production 
and wage loss, in times of full capacity. 

Liquid propane storage is sufficient for four and one half (4%) days 


at maximum capacity of the system. Operation of the system beyond this point 
depends upon the availability of propane supplies. 


The 1960-1961 season was a period of low business activity in our plant. 
Had it been a period of good business and full employment, we would have had a 
gas demand of 4000 to 4500 MCF per day. i 


5S. Describe the type of stand-by equipment supplying the fuel needs estimated in 


Item 3. 


Propane system for firm gas. 
Oil system for interruptible gas. 


YEG 


gas is used in your company's operations, 
Operations (Item 1) and Curtailed Gas 


GRANITE CITY STEEL COMPANY 


h. Describe the purposes for which natural 
distinguishing between Normal Business 


Operations (Item 2 ). 


Firm gas used in g 
Interruptible gas used in boilers, 


alvanizing, normalizing, annealing, and slab heating. 

open hearth furnaces, and blast furnaces. 

Under curtailed operations, boilers switch to coal; open hearths (interruptible) 
and slab furnaces (firm) switch to fuel oil. Blast furnaces resume operations with 
full coke burden. Full curtailment of open hearths, furnaces, and slab furnaces 
results in reduction of 15% in production. Any curtailment below minimum in Item 2 
would result in loss of employment through partial plant shutdown, as was testified 
in the July, 1959 hearing in this case before the FPC, by our Company. 


Describe the type of stand-by equipment supplying the fuel needs estimated in 
Item 3. 


Pulverized coal in boilers. 

Steam atomized oil in open hearths. 

Steam atomized oil in slab heaters. 

Resumption of full coke burden in blast furnaces. 


4YET 


AMERICAN ZINC COMPANY OF ILLINOIS 
Fairmont City Plant 
| 
lh. Describe the purposes for which natural gas is used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 
The purposes for usage of natural gas in normal business operations 
at the Fairmont Plant have been detailed in the FPC hearing and may 
be summarized as follows: 
1. Roasting of zinc concentrates. 
2. Sintering of zine calcines. 
3. Heating of liquors in cadmium process; melting of caustic and 
cadmium metal. 
h. Drying of zine carbonate. 
. Roasting and drying of germanium materials. 
6. Drying of coke. 
7. Heating of acid plant converter and other wigcellaneous operating 
useSe 
8. Miscellaneous plant space heating. 


During curtailed gas operations gas burning is discontinued on 
2 Herreshoff roasters and interruptible gas burning discontinued 
on plant large boilers. 


Ls ee the type of stand-by equipment supplying the fuel needs estimated in 
em 3. 


The firm stand-by equipment consists of oil burners on the 
2 Herreshoff roasters. 


The interruptible stand-by equipment consists of a power 
house with alternate oil burners. 


WEE 


Table II 
Schedule 5 


FEDERAL, POWER COMMISSION 
WASHINGTON 25 


City of Red Bud, Illinois, et al. 
Docket Nos. G-1650h, et al. May —4 1961 


TO THE PARTY ADDRESSED 


Gentlemen: 


By order issued March 27, 1961, the Commission reopened these 
proceedings for the purposes, among others, of obtaining evidence 
as to the relative needs of the utility customers of Mississippi 
River Fuel Corporation for gas from its present pipeline capacity 
and the present availability to these utility customers of other 
supplies of gase 


Related to the problem of the needs of the utility customers 
of Mississippi River Fuel Corporation are the needs of its industrial 
customers. The attached form is designed to obtain that information 
from your company. It should be attested to by a responsible 
official of your firm who may be required to testify under oath in 
these proceedings as to the reliability of the data. 


Two copies of the completed form should be returned by 
May 19, 1961. You may retain the other copies. Similar data for 
the 1964-1965 and 1965-1966 winter periods may be submitted at 
your option on a separate sheet. In preparing your estimates assume 
that present cost of gas will prevail. 


Ve ruly yours, 


—_,, 


City of Red Bud, Illinois, et al. Docket Nos. G-1650L, et al. 


Name of Company 
| 
' STATEMENT OF ACTUAL DAILY kEQUIREMENTS OF NATURAL GAS DURING THE WINTER PERIOD 
NOVEMRER 1, 1960 TO MARCH 31, 1961 AND ESTIMATE OF DATILY REQUIREMENTS lOF NATURAL 
GAS DURING THE WINTER PERIODS (NOVEMBER 1. - MARCH 31) 1961-196) | 
Volumes in Mcf at 14.9 psia 60° F, 


Winter Period 
Converted 
_Actunl to 00 F At 0° F, Terpersture 
1960-1961 960-1961 961-1962 “1962-1963 19S3-T9OL 


Actual. and Estimated 
Maximum Daily Reouire- 
ments for Normal 
Business Operations. 


Actual and Estimated 

Minimum Daily Require- 

ments for Periods of 

Curtailed Gas Service 
For Pilot Lights 
For Space Heating 
For Operations 


Actual and Estimated 
Extent to Which Stand- 
by Equipment Can Meet 
Difference between 
Maximum and Minimum 
Dasly Requirements in 
Terms of Mef of Natural 


Gas. | | i | ) | | 


Describe the purposes for which natural gas igs used in your company's operations, 
distinguishing between Normal Business Operations (Item 1) and Curtailed Gas 
Operations (Item 2). 


ve i 90 


5. Describe the type of gtand-by equipment supplying the fuel needs estimated in 
Item 3. 


VERIFICATION 


I hereby certify thatthe foregoing information is true and correct to the 
best of my kmowledge and belief, that all factual data herein was taken from 
the books and records of the respondent, and that all estimates reflect the 
best judgment based on operating experience and practice. | 


Signed a (So a rae 


